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DECISION AND CORDER AND ORDER SETTING ASIDE ELECTION
1/

On July 15, 1982, Administrative Law Judge (ALJ)
Beverly Axelrod issued the attached Decision in this proceeding.
Thereafter Respondent and Charging Party each filed timely
exceptions, a supporting brief, and a reply brief. The General
Counsel timely filed a reply brief.

Pursuant to the provisions of Labor Code section 1146;2/
the Agricultural Labor Relations Board (ALRB or Board) has

delegated its aﬁthority in this matter to a three-member panel.

The Board has considered the record and the ALJ's

1 . . .
—/At the time of the issuance of the ALJ's Decision, all ALJ's

were referred to as Administrative Law Officers. (See Cal. Admin.
Code, tit. B, § 20125, amended eff. Jan. 30, 1983.)

E/All section references herein are to the California Labor Code
unless otherwise stated.



Decision in light of the exceptions and briefs and has decided to
affirm her rulings,‘findings} and conclusions as modified herein
and to adopt her recommended Order as modified herein.

The hearing in this matter was based upon an order
consolidating seven unfair labor p;actice cases with post-election
objections to a decertification election conducted on September 29,
1981. The United Farm Workers of America, AFL-~CIO (UFW or Union)
was certified as the exclusive collective bargaining representative-
of the employees of Nick J. Canata (Canata or Respondent) in 1977.
Iin 1979, Respondent and the UFW entered into a collective bargain-
ing agreement.‘ On September 16, 1981, during the last year of the’
contract, a decertification petition was filed by Delores "Jackie"
Lopez. |

Based on an unfair labor practice charge filed in Case
No. B1-CE-217-D, the Regional Director held that the election was
blocked, and dismissed the petition. Requndent.appealed the
dismissal and ‘this Board, granting the request for review,
reinstated the petition, and ordered that the election be conducted
‘and that the ballots be impounded. The election was conducted on

VSeptember 29, 1981, ana post-election objections were thereafter

3
timely filed by both Respondent and the UFW.—/

Factual Background
Nick Canata is a relatively small grape farmer, with 240

acres of wine and table grapes near Delano. At the time of the

3 ) .
—/In Cattle Valley Farms & Nick J. Canata Co. (1982) 8 ALRB

No. 24, we issued our blocking complaint rule, in which we stated,
that said rule was to be applied prospectively. '

9 ALRB No. 8 2.



decertification election, there were 22 employees eligible to vote.
'0f those, eight were related to Canata's one foreman, Eddie Nachor:
Francis Nachor (Eddie;s wife)} and their children Jackle Lopez
(daughter), Sandra Munoz (daughter), Juan Munoz (sdn—in—law),
Danny Nachor'(son), Robert Nachor (son), Sally Nachor (daughter-in-
law) and Trini Sapien (Sally's mother). Francis, Sandra, Juan,
Danny, and Robert live together in the home of the foreman, Eddie
Nachor. Another son, Larry Nachor (Sally's husband), works at
Canéta, but is not part of the bargaining ﬁnit. Most of Eddie
Nachor's family have high seniority.

Usually, the men and women work together as oné crew.
During one périod, the men and women work separately, the men
pruning and the women tying young vines. There is an issue in this
case as to whether Jackie supervises the women when they work as a
separate crew. At the timg of thé decertification petition and
election, the men and women were working together pruning the ends
of the arbors.

After work on September 9, 1981, Jackie Lopez and Juan
Munozﬂ/ called the workers together for a meeting at the work site.
Three workers testified that Munoz said owner Nick Canata had been
to the foreman's house the preceding night to see about getting rid
of the Union. Lopez spoke in English and Munoz translated for her.

Lopeé began the meeting by announcing that Canata was going to pay

1177770777 77777

i/Lopez, Munoz, and Francis Nachor testified that they got the
idea of decertifying the Unicn when they read about the events at
Radovich in the newspapers. A decertification election was held
at Radovich on September 8, 1981.

9 ALRB No. 8 3.



them for Labor Day, the previous Monday.é/ (They received paymeht
for Labor Day on their next payroll check.) Lopez then told the
workers about the decertificatioﬁ process and asked those who would
support a decertification to raise their hands. A majority of the
employees present raised their hands. There is contradicted
testimony that Munoz told one employee to raise his hand or be
fired. Lopez told the workers that they would meet the next.
morning to go to the ALRE Regional office in Delano to file the
petition.

A large groﬁp of employees went to the Delano office on
September 10. While the employees were there, a UFW represénta—
tive, Ken Schroeder arrived. When he asked what thé workers were
doing, Munoz replied, "Nick [Canata] did not have anything to do
with it." Lopez was given the petition to fill out and telephoned
' Canata to find out whether Respondent was "in the last year of a
contract." She talked to Noreen Canata, Nick's mother, who does
Respondent's bookkeeping.. Noreen told Lopez she would have Nick
return the call. Althouqh both Nick Canata and Lopez denied that
a conversation between them took place, Noreen Canata testified
that her son later told her that Lopez had said that the ALRB was
making it difficult for her to file the decertification petition. -

Lopez returned to the Delano office of the ALRB on
September 11, where she was told she had‘used the wrong petition
form and was given the proper one to comp;ete. Lopez and Munoz

thereafter gathered signatures on the new form, which they filed

5/

2/The crew had not worked on Labor Day. Labor Day was not a
paid holiday under the then-existing contract.

‘9 ALRB No. B8



on September 16.

Between September 16 and September 28, Nick Canata made
four or five "no union" campaign speeches, which wére translated
~for him by a labor consultant, Joe Sanchez, who Canata hired fo;
the campaign. Canata had a prepared text that he read each time,‘
after which he answered-questions from the employees. There were
frequent questions about the medical plan Canata had provided for
his foreman, Eddie Nachor, and whether he would extend that plan
to the-employees;

The existing contract had a wage reopener clause.
Pursuant to that provision, the parties, in mid-September, agreed
to raise the general wage rate from $4.10 per hour to $4.45 per
hour, retroactive to July 1. UFW representative, Juan Cervantes
went to the fields the day after the agreement and cbtained the
employees' ratification of the increase. ©On September 18, Canata
read from his-preparéd text the feollowing:

As evidence of my fairness, I made an agreement with
the union to pay $4.45/hr. retroactive to July 1.

Regardless. of the outcome of the election, I intend
to live up to that agreement.

Analysis of the Post-Election Objections and Related Unfair Labor
Practice Allegations

The ALJ found that Lopez and Munoz, in their decertifi-

6/
cation efforts, were acting as agents of Canata,™

E/At the end of General Counsel's case in chief, the ALJ granted
Respondent's motion to dismiss the allegations that Munoz was act-
ing as agent of Canata in the decertification effort and struck all
hearsay testimony by him that she had previocusly received solely
"upon the basis that they were admissions by a party. On her own
motion, she reversed that ruling in her Decision.

3 ALRB No. 8 3.



Vista Verde Farms v. ALRB (1981) 29 Cal.3d 307 [172 Cal.Rptr. 720},

but were not supervisors, as alleged. The ALJ concluded that
Canata interfered with its employees' free choice by promiéing and
'paying the emplpyees for Labor Day as a holiday, announcing and
.promising a wage increase during the preelection campaign, promis-
ing better medical benefits, and giving unléwful assistance to the
decertification effort. For all the above reasons, she recommended
that the election be set aside.

Respondent, in its exceptions, argues that the ALJ, by
reversing her ruling on Munoz, violated its due process rights and
thereby prejudiced Respondent. We find merit in that argument. It
is unfair to use a-fact‘to find liability, where the respondent did

not have an opportunity to contest that fact. (NLRB v. I. Posner

{2nd Cir. 1962) 304 F.2d 773 [50 LRRM 2650], board must allow
reépondent-to raise a defense at the compiiance stage since the ALJ
mistakenly assured its attorneys that they would have a right to do
so; Wheeler v. NLRB (D.C. Cir. 1963) 314 F.2d4 260 [52 LRRM 2138],
_wherg the ALJ did not allow respondent to cross-—examine as to
testimony later relied on as "background,” the proper remedy is

remand; Massachusetts Bending Co. v. Industrial Accident Commission

(1946) 74 Cal.App.2d 911 [170 P.26736], the ALJ must allow party
the opportunity to-cross-examine a witness whé.prepared documents
introduced into evidence.)

Generally, the proper remedy in this situation is remand.

(Onecta Dress Co. v. NLRB {(2nd Cir. 1964) 331 F.2d 1 [56 LRRM 2497];

Wheeler, supra, 314 F.2d 260.) However, since we find sufficient

.grounds to set aside the election, independent of any reliance on

S ALRB No. 8



the acts or statements of Munoz, we find it -unnecessary to
remand.Z/
The ALJ concluded that Lopez was acting as aﬁ agent of
Respondent, but that she was not a sﬁpervisor. The UFW, in ifs.
excéptions, argués that Lopez was a supervisor, and that the

decertification petition must therefore be dismissed, as a petition

filed by a supervisor is invalid. (Clyde J. Merris (1948)

77 NLRB 1375 [22 LRRM 1142].) Respondent argues that Lopez was
neither a supervisor nor an agent. We have analyzed the record
and the arguments presented in tﬁe briefs before us and we affirm
the ALJ's cﬁnclusions as to Lopez' status. -

Lopez, ﬁddie Nacher's daughter, was a bargaining unit
employee and paid union dues. She started working for Respondent
five years ago. At least two years prior to the decertification
effort, Canata askeeropez to help with the bookkeeping and told
her she would be paid for that work. Lopez accepted and thereafter,
at the end of each payroll week, she prepared the payroll sheets,
using information from her father's time book. Depending on how
many employees were working, she spent from 45 minutes to 3 hours
per week on that assignment. At first, she was compensated for )
that work by being paid a bonus. Beginning in 1981, Canata decided
to pay Lopez higher wages, instead of a bonus, to compensate her

for the payroll work. Thus, she was paid $4.30 per hour for the

time she worked in the crew and the time she deveoted to bookkeeping,

1/

—We do find there is prima facie evidence that Munoz was acting
as Respondent's agent during the decertification campaign.
Otherwise, we would dismiss the pertinent allegations.

8 ALRB No. 8 7.



while the other employees were paid $4.10 per hour. Wwhen the
general rate increased to $4.45 per hour, Lopez was paid $4.65,' but
her wage was not negotiated with the UFW. Other employees knew
about Lopez' special duties andlher higher pay.

From January through March of each year, Respondent's
female employees work apart from the men, tying young vines.
During such periods, foreman Eddie Nachor stayed with the men's
crew. Some employees testified that Lopez acted like a forélady
during that period, giving the womeﬁ'employees orders, telling them
which rows to do, and announcing the time for breaks and lunch.
Others, all relatives of the foreman, denied that Lopez acted with
any authority. It is undisputed that either Canata or Nachor came
by during the day to check on the women's crew. Victor Chavez, an
elderly employee, was at times assigned_to work with the women's
crew; He testified that, when hé was first assigned there, Nachor
told him Jackie Lopez was in charge and would give him instructions,
and that she in fact did so. That testimony wés not séecifically
denied by Nachor or Lopez and the ALJ credited the testimony of
Chavez.g/

UFW representative Juan Cervantes testified that, in
January of 1981, he went to a field where the women's crew was

working in order to deliver the Union's medical cards to two

8/

=" To the extent that credibility resolutions are based upon the
demeanor of the witnesses, we will not disturb them unless the
clear preponderance of the relevant evidence demonstrates that they
are incorrect. (Adam Dairy dba Rancho dos Riocs (1978) 4 ALRB No. 24;
Standard Dry Wall Products (1950) 91 NLRB 544 [26 LRRM 1531].) We
have reviewed the record and find the ALJ's resolutions of witness
credibility to be supported by the record as a whole. .

9 ALRB No. B ‘ 8.



employees. When he approached, he aéked two women who was in
charge and they pointed to Lopez. When he talked to Lope:z, shé
agreed to take responsibility for distributing the cards. We
affirm the ALJ's finding regarding that incident.g/

At the September 9 meeting and in subsequent discussions
among the employees, Jackie Lopez advoéated that the workers should
vote against the Union. ZEmployee Avelina Coronel testified that
Lopez told them that Respondent's medical benefits were better than
the UFW's and that Respondent would extend its plan to all employ-
ees. As it was not denied by Lopez, we credit that testimony of
Coronel. We likewise credit the testimony of employees ﬂapuel
Quiroz, Salvador Gandorilla, and Sally Nachor that Lopez told them
Respondent's offer of $4.45 per hour in negotiations was reasonable,
and that Respondent could not pay more as he was a small farmer.

If the employees had reasonable cause to believe that
Lopez, in her decertification efforts, was acting for or on behalf
of Respondent, her acts.and conduct are attributable to'Respondeht

as those of an agent. (Vista Verde, supra, 29 Cal.3d 307; IAM v.

NLRB (1940) 311 U.S., 72 [5 LRRM B887].) We find that, given Lopez'
"special status"” among the employees, it was reasonable for them to
 believe that she, in her decertification efforts, was acting on

behalf of Respondent. We base this finding on the following

factors: her stdatus as daughter of the foreman; her higher wage

8/

=~/ Respondent excepts to this finding on the basis that company
records show Lopez did not work in January in the field described
by Cervantes. We do not believe this compels an opposite finding,
especially in light of the fact that the incident was not denied
by Lopez. :

2 ALRE No. 8 9.



which was known to other émplojees and not negotiated with the'
Union; her unique Jjob as payroll assistant; the fact that she
served as a conduit for Resﬁaﬁdent's information and instructions .
to the employees, as in announcing_the Labor Day pay; and that she
appeared to be privy to inside information, as evidenced by her
discussions with the employees concerning how much Respondent could
afford to offer in negotiations. Many employees perceived her to
act in a "lead" capacity. We find the facts of this case similar

to those in Celumbia Building Materials, Inc. (1979) 239 NLRB 1342

[100 LRRM 1182], enforced (9th Cir. 1980) 106 LRRM 3076, and

dissimilar to those in F.M. Broadcasting (1974) 211 NLRB 560

{87 LRRM 1057], cited by Respondent. 1In F.M. Broadcasting, the

decertification petitionér, the president's son-in-law, had no
special privileges and specifically told people that he was acting
on his own. Lopez had special privileges, and disingenuously, told

pecople that Canata "wasn't supposed to know what was going on."

{See also Primrcose Super Market {(1968) 171 NLRB 1028 [69 LRRM
1352).) We find that the conauct of Lopez in the decertification
drive was attributable to Canata and that Canata, therefore, gave
unlawful assistance to the effort and thereby violated section 1153
(a) of the Agricultural Labor Relations Act (Act). We conclude
thét Respondent engaged in unlawful interrogation, in viclation of
section.ll53(a), by the conduct of Lopez in asking the employees
.who supported the decertification effort to raise their hands at
the September 9 meeting.

The existing contract had two paid holidays, Lincoln's

Birthday and Thanksgiving. The parties stipulated that Labor Day

9 ALRB No. B 10.



was not paid as a hdliday during the first two years of the
contract, 1979 and 1989. Moreover, Respondent gave nc notice to
the UFW prior to paying its employees for that holiaay in 1981.
We conclude that Respondent's unilateral change in that reépect
constituted a per se violation of section 1153(e) and (a) of thé
Act. | | |
Employment benefits promised or granted to employees

during the pendency of an election constitute objectionable conduct -
and may be grounds for setting aside the election. iEEEE

Industries, Inc. (1975) 217 NLRB 385 [88 LRRM 1603]; Royal Packing

Co. (1979) 5 ALRB No. 31.) Since Respondent's employees had not
previously been paid for Labor Day and sincé it was announced at
the time of the first decertification meeting, we f£ind that the
announcement clearly tended to affect the employees' free choice.
We credit the uncontradicted testimqny of many witnesses, including
Juan Munoz, that the announcement came as a surprise and made them
happy. We affirm the ALJ's finding Canata's assertion that it waé
'a genuine mistake strains credulity, but find that such a "defense"
is irrelevant to the post-election objection. Even if the payment
were made by mistake, it would still be grounds for setting aside
an election if, as we have found in the instant case, it tended to
interfere with the employees' free choice in the upcominé election.

We reverse the ALJ's conclusion that the Respondent made
an unlawful promise of benefit during the preelection campaign by
its announcement of a retroactive wage increase. Any announcement
by an employer of a new economic benefit duringran election

campaign is presumed improper and, to rebut that presumption, the

9 ALRB No. 8 _ _ 11.



employer must adegquately explain the reason for granting the

benefit and the. timing of the announcement. (Rupp Industries,

Inc. v. NLRB, supra, 217 NLRB 385: Prohoroff Poultry Farmé {1977)

3 ALRB No. 87.) Respondentjﬁet its burden in this case. The wage
increase was bilaterally negotiated with the Union-bursuant to a
wage reopener clause. Respondent announced the increase immediately
after the agreement was ratified b§ the gmployees, and Canata,
Iduriﬁg the announcement, gave credit to the Uﬁion.

In the course of the preelection period, Canata delivered
four or five "no union" campéign speeches to employees. We affirm
the ALJ's. finding that during those speeches Canata promised the
employees better medical benefits and we conclude that that promise
constituted a violation of section 1153(a) as it tended to affect
employee free choice. Contrary to the‘ALJ, we find that
Respondent's speeches did not contain material misrepresentations
about the UFW.EE/

In conclusion, we find that the decertification petition
was invalid because it was filed by an agent of the Respondent. -

(Clyde J. Merris, supra, 77 NLRB 1375; Modern Hard Chrome (1959)

124 NLRB 1235 [44 LRRM 1624].) Additionally, we find that the
election was tainted and that employee free choice was affected by
the campaigning and other acts of unlawful interference by
Respondent's agent, Jackie Lopez, the decertification petitioner;

by Respondent's announcement and payment of Labor Day as holiday;

lg-/Member Waldie does not reach the issue of whether an employ-

er's no union campaign, absent threats or promises, would be
objectionable conduct in a decertification election.

9 ALRB No. 8 ‘ 12.



and by Respondent's promise of improved medical benefits.

ORDER SETTING ASIDE ELECTION

For all the above reasons, we order that the election
conducted on September 29, 1981, be, and it hereby is, set aside,
and that the decertification petition herein be, and it hereby is,

11/

dismissed.—

The Unfair Labor Practice Allegations

Denial of Access and Surveillance. On September 11, EKen

Schroeder and Juan Cervantes, UFW representatives, went to
Respondent's ranch to investigate Canata's role in the decertifica-
fion effort, and arrived there while the crews were working. Nick
Canata asked them not to enter during work hours. After discussing’
a provision of the contract with Canata, Schroeder and Cervantes,
against the wishes of Canata, entered Respondent's premises and .
began talking to employees. Canata followed them into the fields
and staved, asserting that he needed to éuﬁervise the employees'
work. At one point, Cervantes asked Canata to stop surveilling
and Canata did move away.

We agree with the ALJ's observation that this particular
access issue should be resolved by the parties through contract
interpretation or otherwise, rather than in unfair labor practice
proceedings, as we find there is insufficient evidence upon which
to determine whether there was unlawful denial of access or unlaw-

ful surveillance. Accordingly, we hereby dismiss those allegations

ll/We find, as did the ALJ, and in view of our conclusions and

Order, that it is unnecessary to consider or resolve Respondent's
post-election objections.

9 ALRB No. 8 13.



of the Complaint.

Threat by Juan Munoz. On the first day of the hearing,

employee Jose Antonio Gandorilla testified that on the day of the
first decertification meeting, September 9, 1981, .Juan Munoz told
him and other employees that Nick Canata had been to foreman Eddie
Nachor's house the night before to talk about getting rid of the
Union. The day after that testimony, Munoz and Gandorilla had a
confrontation, which resulted in unfair labor practice charges
being filed, and settled, the following day, January 13, 1982. On
the latter date, Munoz approached employee Roberto Gandorilla, Jose
Antonio Gandorilla's brother, addressed him in wvulgarities, refer-
ring to his brother's testimony, and threatened him by tryiné to

A provoke a fight. As a result, another unfair labor practice charge

12/

was filed.— Canata testified that he privately admonished Munoz

‘ 13
after he heard of that incident.——/ Munoz told Canata he had
merely been joking.
Munoz may be deemed to be an agent of Canata and his acts

attributable to Canata if Canata would gain a benefit from those

acts, knew about them, and did nothing to disavow or repudiate

those acts. (Vista Verde, supra, 2% Cal.3d 307; Sewell, Inc.

(1973) 207 NLRB 325 [84 LRRM 1453); Sprouse-Reitz Co., Inc. (1972)

199 NLRB 943 [81 LRRM 1373].) It is undisputed that the threat

éz-/At the conclusion of General Counsel's case in chief,

Respondent moved to dismiss all allegations in the complaint in
which Munoz was alleged to be an agent of Respondent. The ALJ
denied the motion as it pertained to this allegation.

ié/Canata testified that he told Munoz, "Don't joke around,
don't talk to these people...just stay away...I don't want to hear
of another incident." o

@ ALRB No. B8 14.



cccurred and that Canata found out about it shortly thereafter.

The potential benefit to'Respondent was substantial.
Gandorilla's testimony, and testimony like it, was clearly
probative as to the issue of Respondent instigatioﬁ of the
decertification drive. Munoz' threatening behavior, coming at the
beginning of the hearing; clearly tended to intimidate and coerce
Gandoriila and ofher witnesses and/or potential witnesses and to
'discourage or prevent them from testifying.

ﬁespondent, in its exceptions, argues that Munoz was not -
its agent and that, even if he were, Canata did not ratify or
condone the conduct because he reprimanded Munoz as soon as he
learned of the incident. We find no merit in that argument.
Munoz' threats are attributable to Respondent as those of an agent.

(Vista Verde, supra, 29 Cal.3d 307.) We find that Respondent's

private reprimand of Munoz did not adequatély disavow or repudiate
Munoz' acts and statements to Gandorilla as would a disavowal or
repudiation communicated to Gandorilla and the other employees.
Accordingly, we conclude that Respondent, by the aforesaid acts and
conduct of Munoz, violated section 1153(a) of the Act.
ORDER |

By authority of Labor Code section 1160.3, the
Agricultural ILabor Relations Board (ALRB or Beard) herebf orders
that Reséondent Nick J. Canata, its officers, agents, sﬁccessors,
and assigns shall:

1. Cease and desist from:

{a) Promising and/or granting holiday pay or 6ther

employment benefits without First giving its employees' certified

9 ALRB No. 8 15



bargaining represenfative notice thereof ‘and an opportunity to
bargain about the benefit (s).’ |

(b) Interrogating any agricultural employee concern-
ing his or her union activities or sympathies.

{c} Interfering with, restraining, or coercing any
agricultural employee for testifying or participating in any mannér
in any ALRB proceeding.

(d} In any like or related manner interfering with,'
restraining, or coercing any agricultural-employee in the exercise
of the rights guaranteed by section 1152 of the Agricultural Labor
Relations Act {Act) . |

2. Take the following affirmative actions which are
deemed necessary to effectuate the poliéies of the Act:

(a) ‘Sign the Notice to Agricultural Employees
attached hereto and, after its translation by Board agents into
all appropriate languaggs, reproduce sufficient copies in each
language for tﬁe purﬁoses set forth hereinafter.

(b) Mail copies of the attached Notice, in all
appropriate languages, within 30 days after the date of'issuance of
this Order, to all agricultural employees employed by Respondent at
any time during the period from September 9, 1981, until the date
on which the said Notice is mailed.

{c) Post copies of the attached Notice, in all
appropriate languages, in conspicucus places on its property for
60 days, the period(s) and place(s) of postiné to be determined by
the Regional Director, and exercise due care td replace any Notice

which has been altered, defaced, covered or removed.

9 ALRB No. 8 16.



{d) Arrange for a Board agent or a representative
of Respondent to distribute and read the attached Notice, in all
éppropriate languages, to all of its agricultural eﬁployees on
company time and property‘at time (s} and place(s) to be determined.
byrthe Regiona1 Director, Following the reading, the Board agen£
shall be given the opportunity, outside the presence of supervisors
and management, to answer any questions thé employees may have
concerning the Notice and/or their rights under the Act. The
Regional Director shall determine a reasonable rate of compensation
to be paid by Respondent to all nonhourly wage employvees in order
to compensate them for time lost at this reading and duriné the
guestion-and-answer pericd.

(e) Notify the Regional Director in writing, within
- 30 daysrafter the date of issuance of this Ordér, of the steps
Respondent has taken to comply with its terms and continue to
report periodically thereafter, at the Regional Director's request,
until full compliance is achieved.

Dated: March B, 1983
ALFRED H. SONG, Chairman
JOHN P. McCARTHY, Member

JEROME R. WALDIE, Member

3 ALRB No. B ' 17.



NOTICE TO AGRICULTURAL EMPLOYEES

After investigating charges that were filed in the Delano Regional
Office, the General Counsel of the Agricultural Labor Relations Board
issued a complaint which alleged that we, Nick J. Canata,. had violated
the law. After a hearing at which each side an an opportunity to
present evidence, the Board has found that we violated the Agricultural
Labor Relations Act and we interfered with your free choice during the
election held on September 29, 1981. The Board has ordered that the
election be nullified and that we post this Notice and mail it to

those who worked at the company between September 9, 1981, and the
present. We will do what the Board has ordered us to do.

We also want to tell you that the Agricultural Labor Relations Act is
a law that gives you and all other farm workers these rights:

1. To organize yourselves;

2. To form, join, or help unions;

3., To vote in a secret ballot election to decide whether you want
a union to represent you:

4. To bargain with your employer about your wages and working
conditions through a union chosen by a majority of the employees
and certified by the Board;

5. To act together with other workers to help and protect one
another; and

6. To decide not to do any of these things.

-Because it is true that you have thése rights, we prbmise that:

WE WILL NOT do anything in the future that forces you to do, or stops
you from doing, any of the things listed above.

WE WILL NOT promise or grant any new holiday pay or other new employ-
ment benefit(s) during a preelection campaign without giving the
certified union advance notice and an opportunity to bargain with us
about such benefit(s).

WE WILL NOT interrogate you regarding your union sympathies or
activities.

WE WILL NOT interfere with, restrain or coerce any agricultural
employee for giving testimony at an ALRB hearing or otherw1se
cooperating with agents of the ALRB.

Dated: ' NICK J. CANATA

By:

Representative Title

If you have any questions about your rights as farm workers or about
this Notice, you may contact any office of the Agricultural Labor
Relations Board. One office is located at 627 Main Street, Delano,
california, 93215. The telephone number is (805) 725-5770.

This is an official Notice of the Agricultural Labor Relations Board,
an agency of the State of California.

DO NOT REMOVE OR MUTILATE.

9 ALRE No. 8 18.



CASE SUMMARY

" Nick J. Canata : 9 ALRB No. 8
{UFW - Delores Lopez) : ' Case Nos. 8l1-CE-198-1-D,
et al.

ALJ DECISION

A decertification election was held among Respondent's employees on
September 29, 1981, and the ballots impounded by order of the Board.
The consolidated complaint alleges that Respondent engaged in unfair
labor practices by: the acts of its agents in the decertification
drive, interrogations, promises and payments of benefits, access
denials, surveillance, threats, and hiring employees for the primary
purpose of wvoting, Seven post-election objections by the UFW were
set for hearing.

The ALJ recommended that the election be set aside because the
decertification petition was circulated and filed by agents of the
Respondent, Jackie Lopez and Juan Munoz, and because Respondent
interfered with free choice by announcing and paying for a new
holiday, announcing a new wage increase and promising better wages
and improved medical benefits. The ALJ also concluded that Respon-
dent commitited an unfair labor practice by threatening a witness
who testified at an ALRB hearing. The ALJ recommended dismissal

of the remaining allegations of the complaint.

BOARD DECISION

The Board set aside the election on the basis that the petition was
filed by an agent of the Respondent, Jackie Lopez, and that
employees' free choice was interfered with by Lopez' interrogations’
and Canata's making Labor Day a paid holiday and his promise of
improved medical bhenefits.

The EBoard refused to find Respondent responsible for the acts of
Juan Munoz as the ALJ had dismissed those allegations at the
conclusion of General Counsel's case in chief and Respondent had
no opportunity to rebut that allegation of agency.

The Board further found that Respondent was guilty of unfair labor
practices in violation of section 1153 (a) and (e) by interrogating
employvees, unilaterally making Labor Day a paid holiday, assisting
the decertification drive, promising improved medical benefits,
and threatening a witness. '

* * ®

This Case Summary is furnished for information only and is not an
official statement of the case, or of the ALRB.

* k %
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DECISION
Statement of the Case
BEVERLY AXELROD, Administrative Law Officer: These
cases were heard before me in Delano, California, on January
6, 11, 12, 13'.14' 15, 20, 21, 22, 26, 27, 28, 29, February
1, and 2, 1982. The order consolidating the various unfair

labor practice ("ULP") charges and the objections of the
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decertification electiﬁn issued on October 22, 1981. The
moving papers consist of the General Counsel's Second Amended
Consolidated Complaint (hereinafter the "Complaint"), issued
| by the Delano Regional Director on January 8, 1982,1 alleging
unfair labor practices in violation of §§ 1153(a),{e), and
1154.6 of fhe Agricultural Labor Relationg Act ("the Act")
by'Nick J. Canata ("Respondent™), the Answer thereto dated

October 28, 1981,2

the Objections to Election and Petition

to Set Aside Election ("Objections"), filed by the Charging
Party ("the Union"), dated October 5, 1981, and the Employer's
[Respondent's] Objections to Conduct Affecting Results of
Electibn, dated October 5, 1981.3 The ULP complaints are
based on charges by the Union fiied on September 11, 1981
(Nos. 81-CE-198-1-D, 199-D, and 201-D), September 22, 1981
(No. 81-CE-217-D), October 13, 1981 (No. B1-CE-239-D), and

January 6, 1982 (No. 82-CE—2-D).4 Number 81-CE-198-1-D is

1. 2 Third Amended Consolidated Complaint was served after
the hearing, on February 9, 1982, incorporating the modifi-
cations made during the hearing.

2. The Answer in question was entitled Anéwer to First
Amended Consolidated Complaint. My discussion of the issue
is based upon this Answer. No separate answer to the Second
2mended Consclidated Complaint was filed, nor was one
required. 8 Cal. Adm. Code §20230.

3. All but the last of the case numbers refer to the ULP
cases. The last number refers to the election petition.

4. See footnote 10 infra.
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an amended version of number 81-CE-198-D. (A1l of the charges
are contained in the exhibits.) The decertification petition,
No. Bl-RD-2-D, was filed September 16, 1981.° |

The General Counsel was permitted to amend the Complaint
during the hearing, on January 15, 1982,:t0 incofporate'Case
No. 82-CE-8-D, General Counsel's Exhibit 7,6 which alleges
a violation of §§1153(a),(d) and 1151.6 of the Act by Respon-

dent. The amendment states that "[0ln January 13, 1982,

5. The decertification petition was dismissed on September
22, 1981, under the Board's "blocking" rule, based on charge
number 81-CE-217-D. Respondent appealed the dismissal and
the Union opposed the appeal on substantive and procedural
grounds, the latter including the ground that the employee
lacked standing to challenge the dismissal of a petition
filed by an employee. On September 25, 1981, the Board
granted the request for review and reinstated the petition,
ordering a hearing on the ULP charges on an expedited basis.
Cattle Valley Farms & Nick J. Canata Co. 8 ALRB No. 24 (1982).
Requests for reconsideration of the order by both the Employer
and the Union were denied September 29. The election took
place on September 29, and objections thereto were filed by
both Respondent and the Union on October 5. The election
pobjections were consolidated with the ULP cases and set for
hearing in an order dated October 22, 1981 (U.F.W. Ex. 1-2),
which set out the issues for consideration.

The procedural issues, including standing, raised in
Objections III and V of the Union Objections are addressed
only by Respondent here. Objections I and II were certified
as presenting novel legal issues. While not addressed in
the hearing, they are not foreclosed from further review by
the Board.

The Board dismissed Objectlons IV and VI, and these
issues are not before me.

Because there is considerable overlap between the ULP
and election cases, the issues touching on each are merged
for discussion in this Opinion.

6. References to the exhibits will be abbreviated G.C.
Ex. (General Counsel's exhibits), U.F.W. Ex. (Union's exhi-
bits), or R. Ex. (Respondent's exhibits).
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Respondent, through Agent Juan Munog, threatened, intimidated.
and coerced Roberto Gandorilla because of the testimony given
by his brother, Antpnio Gandorilla." Reporter's Transcript,
v. 5, p. 37.7

Al]l parties have been duly served.

At the prehearing conference, the Union was granted
leave to intervene in the ULP portion of the case.

Respondent's motion to strike various portions of the
complaint was denied.

All parties were given full opportunity to participate
in the hearing. The petitioner in the election case, Ms.
Lopez, chose to participate in the hearing without represen-
' tation by. counsel; the remaining parties were represented by
counsel. At the close of the hearing éach counsel filed a
brief in support of his or her position.

At the conclusion of the General Counsel's case,
Respondent made certain motions to dismiss portions of the
complaint and the Objections.. All of the parties were given
full opportunity to argue, and the motions were granted in
part and denied in part, pursuant tc B Cal. Adm. Code §20242.
These rulings are discussed below, in the introduction to
the discussion of the unfair labor practices.

Upon the entire record, including my cbservation of
the demeanor of the witnesses, and after consideration of

the briefs filed by the parties, I make the following:

7. References to the Reporter's Transcript herein will be
abbreviated "RT", giving the volume and page.



Findings of Fact

I. Jufisdiction8

Nick J. Canata is a sole proprietorship engaged in
the growing of wine and‘table grapes in Tulare and Kern
counties, California, and is an agricultural employer within
the meaning of §1140.4(c) of the Act.

The Union is a labor organization representing agri-
cultural employees within the meaning of §1140.4(f) of the

Act.

IT. The Alleged Unfair Labor Practices
And Election Irreqularities

The Union, in the underlying ULP charges, and the
General Counsel, in the Complaint, contended that Respondent,
acting through various supervisorial employees,9 including
tﬁe sole proprietor, initiated and promoted the decertifica-
tion effort on its ranch, offered and granted'several improper
inducements in the formof increased benefits and wages with-
out bargaining in good faith concerning them, engaged in
various coercive and threatening acts, engaged in threats

intended to influence the testimony given in the hearing,

8. These jurisdictional matters were conceded in the moving
pPapers.

9. Eddie Nachor, Delores Lopez, Juan Munoz, and Larry
Nachor. The parties removed Frances Nachor from the list of
alleged supervisors in 94 of the Complaint by stipulation.
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denied access to Union representatives, conducted captive
audience hearings, conducted surveillance of-protected activ-
ities, and intefrogated workers‘conceﬁning_their-union sym-
pathies, thereby interfering with Respondent's employees'
exerciée of their rights to self—organizaﬁion and collective
bargaining under §1152 of the Act, and thereby violating
§§l153(a}, (d),{e), and 1151.6. Respondent admitted super-
visorial stafus as to Nick Canaﬁa and Eddie Nachor, but denied
it as to the other individuals referred to in the allegations,
and Respondent denied the remainder of the material allega-
tions.

At the close of the General Counsel'slcase, Respondent
moved to dismiss, for insufficient evidence, allegations
that Respondent, through its attorneys, interfered with and
coeréed employee witnesses by interrogating them concerning
their union activities and sympathies. They also moved to
dismiss fof insufficient evidence the charge that Respondent
hired an employee for the primary purpose of voting in the
decertification election. These motions were granted,
thereby dismissing 99 11 and 12 of thé Complaint.lb Respon-
dent also moved to dismiss those portions of the complaint;
" and to charge No. B81-CE-199-D, which sought to hold the
Employer accountable for the activities of Juan Munoz, one
of the prime movers of the decertification petition, for the

- reason that no sufficient agency had been shown to establish

10. These rulings eliminated Nos. 81-CE-239-D and 82-CE-2~-D
from the case.
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liability on the Employer's part for his acts. Respondent
moved, further, to strike the testimony concerning the inci-
dent in which Munoz had allegedly threatened Roberto
Gandorilla, a witness in the hearing, for the same reason.
. This was alleged in the amendment to the complaint based
upon charge No. 82-CE-8-D, referred to above in the text at
footnote 6. I granted these motions on February 1, 1982,
dismissing 910 of the Complaint and that portion of 94
. referring to Juan Munoz. Respondent also moved to strike
all testimony of witnesses concerning out-of-court statements
by Munoz as hearsay, again because of a failure of proof
that his acts were attributable to the Employer, and I
granted this motion to the extent that such statements did
not come within any exception to the hearsay rule.

Subseguent to the hearing, upon examination of the
transcript and consideration 6f the Supreme Court's opinion

is Vista Verde Farms v. ALRB, 29 Cal 3rd 307, 172 CR 720

(1981) , I have determined that the rulings referred to were
erroneous, and they are reversed.

'Respondent's other motions to dismiss concerned por-
tions of the.Objections to the election, and raised parallel
issues to those discussed above. 9I9VII C and X, concerning
the hiring of Danny Nachor for the purpose of voting, were
dismissed for insufficient evidence. qVII B, alleging a
meeting of the Employer with Juan Munoz and others to plan

the decertification election, was dismissed on the same
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basis. The motions as to other paragraphs were denied.ll

A, The Operation of the Farm

The wine and table grape operation run by Nick Canata as a

‘sole proprietorship in thé San Joaquin Valley occupies 240 acres.

The Union was certified as.the bargaining representa-
tive for Respondent's workers on June 1, 1977. The current
contract between Respondent and the Union went into effect on
August 15, 1979, retroactive to June 1, 1879, for a period of
three years.l2 The coptract contains a reopener provision on
wages and medical benefits which took effect on May 11, 1981.

2t the time of the decertification election, which is
the gubject of this case, Respondent listed 22 wofkers on his
eligibility list (U.F.W. EX. l—Q).13 The supervisor is Eddie
Nachor (Eddie), and there is no disagreement that he and Nick
Canata (Nick) both performed supervisorial activities. Both
fréquently check on the work of.the employegs in the field.

Delores Lopez (Jackie)} and Juan Munoz, whose activities
are a primary focus of this case, are Eoth listed as members
of the bargaining unit. In addition there are several em-
ployees who may be distinguishable from either the regular

work force or management. Of these, only Larry Nachor is of

11. These included motions to dismiss 94 as to Larry Nachor,
and to dismiss 99 7A and 8.

12. These facts were alleged in the complaint and admitted
in the answer.

The certification remains in force until the resolution
of this case pursuant to the Board's order of September 28,
1981. U.F.W. Ex. 1-K.

13. Larry drives the tractor, irrigates, is a "Swamper," and



any importance.here.l3

Many of the workers are related to Eddie, the foremaﬁ,
by blood or marriage, several live in His house, and the
family is close. Of those on the work force, Frances Nachor
is Bddie's wife. Jackie, Sandra Munoz, Larry Nachor, Danny
Nachor, and Robert Nachor, are children of Eddie and Frances.
Sandra Munoz is married to Juan Munoz. Larry Nachor is
married to Sally Nachor. Sally's mother is Trini Sapien.

It is noteworthy that of the 22 workers on the eligibility
iist, B are.related to the foreman..14 Frances, Robert, Danny,
Juan, and Sandra live in Eddie's house. Many of the family
_héve high seniority.

Usually the men and women work together in the fields,
but at times the women work separately from the men because
the men's work is deemed to be too difficult for them. During
one period, an older male worker, Victor_ChaVez, and a bovy,
Robert Nachor, worked in the women's crew. A critical
gquestion is whether, during these times, all supervision for

the women is provided by Eddie and Nick, or whether Jackie

does odd jobs. He is not listed as part of the bargaining
unit but is covered by a separate understanding as a "work-
ing. supervisor." HKowever, Canata considers him not to be a
supervisor. Juan Munoz is also a swamper and former tractor
driver. Max Macias is a tractor driver and is named on the
eligibility list. :

14. Frances, Danny, Robert, and Sally Nachor, Jackie Lopez,
Sandra Munoz, Juan Munoz and Trini Sapien. Larry is not
included on the eligibility list. Of these, Frances, Sally,
Jackie, Sandra, Juan and Trini testified for the Respondent.
Nick, Eddie, and Noreen Canata also testified. Respondent
called no other witnesses. o
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supervises the women. The evidence on this issue is discussed
more thoroughly below.
Eddie keeps track of the workers' hours ;n his book
("Eddie's book").(G.C. Ex. B), except for Larry Nachor, Max’
Macias and Juan Munoz, whose hours Nick keeps. Jackie com-
piles'the payroll, usually entering in it figures from
‘Eddie's book, but sometiﬁes based on her own records or
recollections of the workers' hours, espéqially during
periods when the women are working alone. She prepares the
payroll each Wednesday evening after work, also W£iting the
names on the page to be used by Eddie the followiﬁg week.
Nick's mother, Noreen Canata, works in the farm office and
adds to the payroll computétions, the deductions for each
worker, and net pay.
v Nick himsélf keeps time for Larry Nachor and Max
Macias. Eddie keeps his own time in his book. Juan Munocz
keeps his own time on a separate tiﬁe card, although Eddie

may also list him in his book.

B. The Decertification Campaign

Two days after Labor Day, 1981, on September 9,
Jackie Lopez and Juan Munoz conducted a meeting of Respon-
dent's workers in the field at the end of the work day.
According to the testimony, Juan had been dissatisfied for
a long time with the Union's medical plan, and this was the
basis for his desire to decertify the Union. He had previ-

ously been on the Employer's medical plan and felt that it
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was preferable. Jackie also wished to decertify, and wasl
aware, to some extent, of the petition procedure which had
to be followed with the ALRB (Board). Discussions between
Jackie and Juan concerning decertification had been going on
for some time, and apparently included Frances Nachor, the
wife of Eddie, the foreman. All of Respondent's employees
who testified, including Frances, were very clear that neither
Eddie ner Nick were told anything concerning these plans
prior to the first attempt to file a petition. According to
Jackie, she and Juan first talked about decertification 1-2
weeks before the September 9 meeting; Juan said he had been
talking to various workers about the insurance probiems for
at least 1-2 monthe; he had been mentioning it to Nick for
years. Both Juan and Jackie contended that the idea arose
from a decertification effort at the Radovich Farm, about
which they read in the newspaper. Jackie said it was mainly
Juan's idea.

Jackie had been on vacation for a week prior to the
meeting, and September 9 was her first day back at work --
a Wednesday. She and Juan felt this would be a suitable
day for a meeting to determine what support the idee had
among the workers. As soon as it began appeering work would
be ending early that day, they began mentioning to the
workers there would be a meeting after work. It was never
announced that work would end early, but the workers knew

this because no one told them to begin a new task.
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Immediately pfior to the meeting, Jackie stated that
she asked Nick whether she was to credit the‘workers for
Labor Day, September 7, in preparing the payroll ‘that night.
No one had worked on Labor Day. Nick hesitated, accérding ,
to her testimony, and said ﬁo.' Then he changed his mind and
said:U:pay.them} The contract (ﬁ. Ex. 14, Article XXIITI)
provides that only Lincoln's Birthday and Thanksgiving are
paid holidays; Labor Day‘and Memorial Day are unpaid holidays.
Workers are to receive 1% times their regular rates if they
- work on these days. Other.wifnesses stated that other
workers were involved in this conversation. Frances Nachor's
version was that Nick said yes immediately and made the
statement to a large groﬁp of workers who had gathered around.

Nick testified he pelieved Labor Day was a paid holi-
day under the contract; he stated he learned what the contract
actually provided days later. He also acknowledged holidays
had been a major issue in the original contract negotiations
and that the Union had pushed hard for more holidays than he
was willing to give; he was aware the matter was of great
concern to the Union.

Tt was stipulated that the workers were paid for 8
hours on Labor Day at their regular rate although it was not
a paid holiday. =°

Respondent's worker witnesses uniformly statéd tﬂey.

-were unfamiliar with the terms of the contract regarding

.15. sStipulation dated January 7, 1982 (not marked) .
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holidays and did not even recall whether they had been paid
for Labor Day in previous years. It was stipulated, however,
that no such payments were made in 1979 or 1980.16 At least
one of the General Counsel's witnesses, Salvador Gandorilla,
was aware of the contract provisions, however. And Victor
Chavez, who did not know the payment was not required, told
this to Kenneth Schroeder, a Union agent (and witness), who
explained it to him. Chavez then told other workers what
Schroeder had said.

At the meeting of September 9, Jackie spoke to the
workers in Engliéh and Juan in Spanish, translating Jackie's
‘words and adding comments of his own. All the witnesses
except Munoz sﬁated that those workers who did not already
know were told that wages would be paid for Labor Day.

Sally Nachor testified that they received this news happily.
.Munoz denied that the matter was discussed at the meeting,
but stated he told some workers later énd they reacted
happily, because they had not expected to be paid, nor had
he. .

Also mentioned at the meeting was the medical plan.
Munoz, especially, made a point that the Employer's plan was
better than the Union's, and felt very strongly about it.
Apparently several other workers were dissatisfied with the
plan. The evidence was in dispute as to whether the company

plan's coverage of dentist and optometrist visits was

16. BSee previous footnote.
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mentioned: Munoz denied it, but Respondent's witnesses
Frances and Sally Nachor said it was discussed, as did
several of the General Counsel's witnesses (Manuel Quiroz,
Avelina Coronel, and Victor Chavez). Sally said the workers
were told they might get the.insurance coverage that Eddie
and Larry Nachor and Nick had if they voted the Union out;
the terms of that coverage, which are apparently broader
than the Union plan under the contract, were mentioned. The
workers were not told that, in the negotiations that
had been going on between the Company and the Union pursuant
to the reopener clause in the contract, the Union had been
bargaining fbr better medical- coverage and higher employer
contributions, which the company had refused to agree to.
Whether wéges were discussed at the meeting was
another area of dis?ute. The workers were recéiving $4.10
per hour at the time. In the negotiations, according to
“Schroeder, being an organizer, the Union had proposed an
incfease to $4.65, and Canata had countered with an offer
of $4.45. Jackie and Juan testified that wages were not
discussed. However, Sally Nachor said the workers were told
at the meeting that Nick could only pay $4.45 (but not that
he had actually offefed this in the negotiations), and that
this amoﬁnt was what qther growers were paying and was all
they would get with or without the Union. The General Coun?
sel's Qitnesses {Chavez, Quiroz) agreed. Sally also tesfi—
fied dackie or Juan said Respondent had oniy a small ranch

.and could not afford more; Jackie denied this was said and
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denied she knew what had been offered in the negotiations
with the Union. Sally agreed negotiations themselves were
not mentioned. . Other witnesses (Quiroz, Salvador Gandorilla)
claimed the negotiations were referred to.

The workers were apparently paid for their time at
the meeting, although the testimony was not crystal-clear
here. Only the General Counsel's witnesses (Jose Antonio
Gandoriila, Salvador Gandorilla, but not Avelina Coronel)
stated that the workers were told they were being paid.

The workers . .were paid for seven hours that day. Work had
started at 7 and ordinarily lasted eight hours with a %-hour
lunch break. Thus, work would normally have ended at 3:30.
Instead, work was completed at 2:00 or 2:30. Nick's diary
recorded the ending time as 2:30. Muncoz said work ended at
2:00. The meeting lasted about % hour.

At the meeting, the workers were asked to raise their
hands if they agreed the Union should be decertified. Jackie
stated that all raised their hands. Jose Antonio Gandorilla
(Jose Antonio)}, one of the General Counsel's witnesses,
stated that Munoz told Salvador Gandorilla, Jose Antonio's
brother, to raise hié hand; Salvador stated Eddie told him
to raise his hand. Chavez testified similarly. According
to Jose Antonio, Manuel Quiroz did not raise his hand and
Munoz told him he would be fired if he did not; Jose Antonio
also said Eddie was present but did not react to this.
Quiroz confirmed this acc&unt, as did Victor Chavez; Avelina

Coronel confirmed the incident, but said Eddie was not present.
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Munoz, testifying for Respondent, contradicted Jackie, admit-
ting he did-heéar someone tell one of the workers to raise his
hand higher; but he denied threatening Salvador. Frances .
Machor also confirmed that one or two of the workers did not
raise their hands at first, but claimed that they changed
their minds without anyone having said anything to them about
it.

There was varying testimony about whether Eddie was
present. at the meeting. All of Respondent's witnesses were
in agreement that Eddie was not present. Most of the General
Counsel's witnesses (Jose Antonio, Salvador Gandorilla,
Quiroz) disagreed; Chavez saw Eddie at first but did not
know if he was there the whole time. But he testified Eddie

later said people were going to the ALRE the following day;
| therefore, he knew about what had occurred.

No witness placed Nick at the meeting, but Joge
Antonio testified that immediately before the meeting, Nick
waved him over to the meeting place as he (Jose Antonio)
was heading toward his car. There was additional testimony,
however, claiming Canata's direct involvement in the decer-
tification effort. Jose Antonio stated Munoz told him the
morning of the meeting that the meeting was to occur; that
it would concern decertification, and that the previous day
Nick had been at Eddie's house, where Juan lived, and had
talked to Juan about decertification. Roberto Gandorilla
also so testified, but conceded he did not know if there

was a connection between the conversation with Canata and
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the decertificationimeeting. Munoz denied the statement.

Respondent's witnesses all denied that Nick or Eddie
knew anything about tﬁe decertification effort prior to the
filing of the petition. They knew, however, that there
qould legaily be no Employer assistanée to the decertifica-
tion effort. Sally testified that Jackie told her this.
Respondent testified that he.was aware of it also, but only
because it made sense to him, ratﬁer than because he had
been Eold; and he said he did not communicate it to any of
his staff. He denied he discussed decertification with
anyone. prior to being served with the petition. He also

said that he did not know about the worker's meeting until
‘the preparations for the hearing; he also said he heard it
from a Board agent who was investigafing the ULP charges,
but the date of this conversation was not stated.

Eddie also denied knowing about decertiﬁication and
even said he did not know about either the meeting or the
election. He was quite evasive in his answers, and although
a question was raised as to his understanding of the trans-
lafion (the guestions were translated first into Tagalog;
ﬁhen Respondent propqsed changing to Ilccano, which was
done), it was clear Eddie understood both languages as well
as a-good deal of the English used in the hearing, as he
answered some guestions in English. He was still more
evasive when the questioning focused on the employment of
Danny Machor, whom the General Counsel contended was ille-

gally hired for the purpose of voting and the records



_ -18-
falsified to disguise the fact.l’

The workers were fold they should go togethér to the
ATRB in Delano the following day, Thursday, September 10, to
file the decertification petition. Respondent's witnesses
said they were told to meet in Delano. Some of the General
Counsel's witnesses {(Quiroz, Jose Antonio, and Salvador
Gandorilla, Chavez) stated they were told to report to
Eddie's house first, the following morning.

September 10 tﬁere was no work at the ranch. Many of
the workers traveled to Delano, and Jackie attempted to file
a decertification petition with theABoard. Apparently she
was given the wrong forms after there was some discussion
with a Board employee about whether or not the contract was
in its final year, a prerequisite under the Act in decerti-~
fication cases. Jackie attempted to reach Nick at his
office to ask whether this was the case, bu£ reached Noreen
.Canata, who'mistakenly told her the contract was no longer
in force. Jackie asked Noreen to have Nick return her call,
and Mrs. Canata later told WNick tha£ Jackie had called from
the Board, but not why. Nick testified that he did not call
Jackie back,'but talked to her afterward and learned what

Noreen had told her. Probably the following day (September

11), he asked Noreen why she had done this, and she explained

'17. The paragraphs of the complaint relating to this con-
duct were dismissed for insufficient evidence during the
hearing. Footnote 10 supra. Eddie's testimony on this
subject nevertheless reflected on his credibility.
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that she had thought Jackie was asking about the negotiations.
Noreen testified that Nick also told her that the workers
were going to have to get a new list of names on a new form.
He also mentioned to her the problems that Jackie had had at '
the Board getting the right form. Nevertheless, Jackie wrote
on the petition form that the contract was in its last year,
and, in his testimony, Nick denied that he knew of any diffi-
culties the workers had in filing thelpetition until after
it was filed.

Jackie testified she and Juan collected signatures
that night; they went to the worker's houses and Juan went
inside with the petition while she waited outside. Juan,
however, denied collecting any signatures, maintaining that
all the workers had signed at the Board office earlier in
the day. Manuel Quiroz testified that Juan told him he had
better vote against the Union, and asked why the Union
people were at his house so often.

XKen Schroeder, the Union organizer, happened to arrive
at the Board office on September 10 and encountered the
workers outside. He was told of the decertification effort
by Munoz, who volunteered, without being asked, that "Nick

18 échroeder then filed

Canata had nothing to do with it."
the initial ULP charge, No. 81-CE-198-~D, which initiated the
present proceeding, charging the Employer with promoting the

decertification effort. The charge was served on Canata

18. R.T. X:6.
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the same day.

Schroeder and Juan Cervantes visited the ranch the
following déy, September 11. Canata attempted to deny them -
access, demanding that they return at lunch break or the end
of the work day. The organizers argued that the contract
allowed them access for contract administratibn, and Canata
reviewed the contract, but persisted in asking them to leave.
They went ahead and spoke to some of the workers, but
Cervantes complained that Canata followed him and paced back
and forth about five to seven feet behind him while Cervantes
conversed with the workers.. Canata testified that he had a
special export order to get out and he_was following his
normal procedure of checking on the work. He also said this
was the point at which he first learned of the decertifica-
tion attempt, and he doubted it was true. Charge No. B1-CE-
201-D was filed based on the alleged refusal of access and
surveillance. |

The same evening, Cervantes visited one of the wquers
at his home and found Muncz and several other people there.
An argument occurred regarding whether Eddie had been present
at the workers' meeting, with Munoz saying no and the others
maintaining he was there. Munoz allegedly became violent
and threatened Cervantes, saying, "I know karate, and you
and this other gentleman, I can take you both on.“l9 Cervan-

tes filed a third charge, No. 81-CE-195-D, based on the -

12. R.T. XII:62.
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threat by Munoz. Munoz denigd the entire incident, claiming
he was not present.

Additional Union visits to the ranch occurred at fre-
gquent intervals.

Jackie returned to the Board with the papers on Sep-
tember 11, alone. There she learned that she had been giveﬁ
the wrong form the previous day and would have to obtain new
signatures. This was done, and the petition20 was finally
accepted for filing on September 16. The payroll records
(6.C. Ex. 6) indicate that Jackie credited herself with the
full eight hours worked on September 11 and Septeﬁber 16,
though some of her time was taken in traveling to Delano on
both days. |

Respondent was apparently served on September 16, and
immediately “telephoned Ed Thomas, Manager of the Southcentral
Farmers Committee, an organization of growers to which the
Canata Ranch had belonged for six or seven years. Thomas
arranged for counsel to be provided by Respondent's counsel
here, pursuant to an agreement with its members. This law
firm had represented the Ranch in various labor matters since
1975. Evidence of a telephone cail by Canata to the éttor—
neys on September 10, and nine calls to the Southcentral
Committee beginning on September 10, were also introduced
through his testimony. The Committee's arrangement with its
members is that the Committee pays a percentage of legal

costs, and members are assessed egually to f£inance these

20. No. Bl1-RD-=2-D.
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costs. However, here the Committee is footing the entire
bill for Respondent's case, a fact which Canata did not

freely reveal until pressed at length.21

The role of the Committee alsc includes helping
-different growers negotiate with the Union. In the period
before the Canata decertifiéation effqrt,.Respondent and two
other fafms have been negotiating together concerning con-
tracts which ended simmltanecusly. There had also been
three decertification efforts in the Delano area at farms of
Committee members jusﬁ before the Canata decertification.

In all three cases the same attorneys handled the legal work.
All three ranches and Canata hired Joe Sanchez, a management
labor consultant, to work with them during their decertifi-
cétion campaign; in Canata's case, Sanchez attended campaign
meetings and translated Canata's speeches into Spanish.

The decertification election at the Radovich Farm was
held on September 8, the day before the Canata workers'
meeting, and Ed Thomas testified he informed his-members
about it immediately. Canata denied he knew aﬁout Radovich,
testifying he learned about that vote only after his own

election, and said he did not talk to the other farmers.

21, Canata first said any arrangement for payment of legal
fees relating to labor matters by the Committee is determined
at the discretion of the Board of Directors, and that he was
unaware of what the arrangement is; later he said the per-
centage is not discretionary but is established by a rule

he was unaware of. When asked whether the Committee was
paying a percentage of his fees, he said he had no idea |
what percentage. Finally he conceded that all his legal

fees are being paid in this case. R.T. X:130-136.
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Later he conceded he might have heard about the Radovich
election on September 8. Thomas also involved the press and
two sfate legislators in the Canata cése, and thé legislators
sent a telegram to the Board office in Delano. on September
15, the daj before the petition was filed, expressing con-
cerns about the handling of the petition.

Respondent began campaigning for dacertification, and
delivered several speeches to the workers over the next two
weeks. Sanchez accompanied him at most of these meetings as
translator. The evidence was in dispute over the degree to
which Canata ever departed from his prepared text, but both
sides agreed there was some dialogue at the meetings that is
not reflected in the draft speeches, which were placeé in
evidence. In his testimony, Canata said he viewed Sanéhez
as a neutral party, and did not know Sanchez had worked for
other Southcentral Committee members.

Canata granted the employees a paj raise during the
campaign. Agreement was reached with the Union in the on-
Kgoing negotiations, just after the decerﬁification petition
was filed, for Canata to increase the hourly wage to $4.45,
the amount he had been offering to the Union. In his first
campaign speech to the workers, he announced the iﬁcrease,
retroactive to July 1, "[als evidence of my fai‘rness."22
He alsé discussed medical insurance in these meetings and

answered gquestions about the company's medical plan, which

22. U.F.W. Ex. 2.
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covered eye and dental problems. Canata testified that he
did not offer such coverage, but merely said it could be
talked about if the company won; Sally Nachor, héWever,
stated that Canata did not make the coverage conditional on
an election victory; Cervantes testified similarly as to the
meeting he attended. |

The election was scheduled for September 23. On Sép—
tember 22, complaint No. B1-CE~217-D issued, charging a ULP in
that Canata paid workers holiday pay for Labor Day not called
for by the contract, without bargaining for it, for the pur-
pose of decertifying the Union. On the same date, the
amended version of No. B81l-CE-198-1-D issued. ‘Based upon it,
the Regional Director determined that a fair election could
not take place, and‘the decertification petition was
dismissed. Jackie Lopez was notified that she could appeal
the dismissal. Lopez did not appeal; Canata said that she
was "disgusted," but said he did not know she was not
appealing.- Instéad, he himself authorized an appeal of the
dismissal. He contradicted himself as to whether he dis-
cussed appealing with Jackie. He also called a meeﬁing of
the employees in which he criticized the dismissal of the
petition and said that the Union was afraid of an election
and had persuaded the Board to dismiss. He acknowledged
in his testimony that he felt strongly about the dismissal.

On Sentember 25, the petition was reinstated by the
Board and an election was scheduled for September 29. Res-

pondent met again with the workers and told them he had
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gotten the Board to order the election. The campaign resumed.
Munoz Qas involved in the campaigning and called ‘salvador
Gandorilla, one of the workers, daily to discuss the election.
Munoz told him the expected votes for both sides in the elec-
tion were even and only Sal's and his wife's were uncertain;
if Canata lost the election, it would be known how they voted.
Munoz denied saying this. He also promised that Sal would
not lose his job if the Union was voted out. During his
testimony, Munoz made it clear he felt quite strongly about
the decertification, but also maintained that he did not
tell anyone whether to vote for or against decertification.

On the day before the election the last meeting cailled
by the company took place. Ce;vantes was present and refused
to leave at Canata's request. Canata told the workers the
Union had done everything possible to stop the election and
that the Union dues paid by the workers go to pay the Union
organizers' salaries rather "than medical coverage. Accord-
ing to Canata's testimony, Cervantes interrupted and denied
that the dues paid his salary; he also got into a discussion
with Munoz about medical benefits. Cervantes testified he
told the workers the Union had offered a better medical plan
in the negotiations and that Canata had refused to agree to
it. His testimony discussed the fact that he was a "volun-
téer" rather than a paid Union organizer, but admitted that
the Union had provided him with various benefits in lieu

of salary.
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Respondent also offered evidence that Cervantes had
made stétements to the workers on other occasions which
tended to create racial aptagonism. A statement of Salvador
‘GAndorilla waé placed in evidence over objection, as impeacﬁ—
ment, in which Salvador stated Cervantes had told employees
that if the Union lost, the company‘intendad to fire the
Mexican employees and hire Filipinos (R. Ex. 8).

The electidn occurred as scheduled and the ballots
were collected and were taken to be impounded by the election
observers, who included Jackie Lopez.

Jose Antonic testified that on January 12, 1982, the
date following his first appearance at the hearing, Juan
Munoz confronted him in the fields during a work break,
called him a son of a bitch, and claimed he had lied when he
testified Munoz had told him Canata was at Eddie's house the
night before the workers' meetinq._ Munoz tried to get him
to fight, then retreated and returned with.Larry Néchor.

Juan swore loudly, again called Jose Antonioc an 5.0.B., and
said he was going to "get" him. Larry said nothing. Eddie
Nachor was sitting 25-30 feet away in his pickup truck during
this incident, and Juan and Larry returned to the pickup

afterwards.23

ILater Eddie asked Jose Antonio what had hap-
@ened, Jose Antonio told him, and Eddie said nothing. Munosz
denied this incident except for saying he had had a problem

with Jose Antonio. After hearing of this incident during the

23. The incident was the basis for a new charge, No. B2-CE-
3-D, added to the pleadings during the hearing. R.T. II:
76-77. This charge was dismissed pursuant to a stipulated
settlement. R.,T. III:13. '
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proceedings the day after its occurrence, Respondent spoke
with Munoz and scolded him, telling him not to get into any
conversations with other workers for the duration of the
hearing. He said during his testimony that he did not at
first believe the charges as that was not-Juan's nature.
- He did not check with Jose Antonio about what had happened,
but only with Juan, Larry, and Eddie.

A second incident occurred on January 13 and was the
basis for the amendment to the complaint made during the
hearing24 which alleged a threat by Juan to Roberto Gandorilla
because of Jose Antonio's testimony. According to Roberto
Gandorilla's testimony, Juan said to him Jose Antonio and he -
were "assholes" and "hyenas" and tried to start a fight.
Réberto also stated that after Board agents had appeared at
tﬁe ranch on'January 14 to discuss the first incident and
distributed a leaflet signed by the Employer concerning it,
Juan made fun of the leaflet and said he was going to save
it so he could be famous. Munoz denied this incident also
during his testimony. Canata again reprimanded Munoz as a
result of the incident with Roberto.

C. Facts Relating to the Agency and Supervisorial
Status of Jackie Lopez and Juan Munoz

Jackie Lopez

As it was the General Counsel's contentign that Res-

pondent was responsible for the acts of Lopez and Munoz,

24, Bee text at footnote 1 supra.
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facts specifically relate& to this question are noted
separately here.

There was considerable tesﬁimony as to whether Jackie
played a supervisorial role in the fields during periods
when the women employees were working separately from the
men. Respondent's witnesses uniformly testified that Jackie
played no supervisorial role. Most of the opposing parties'
witnesses contradicted them. Avelina Coronel stated that
Jackie was the one who told them what to do when Eddie was
not present. She said Jackie did not always take her own
row of grapes, and that she was the one who attached yellow
ribbons to indicate missing vines. Respondent's witnesses
stated that all the women used the yellow ribbons. Coronel
also stated that Eddie or Jackie would separate women who
were talking during the work. Rosalia Gandorilla said Jackie
directed the women and that Eddie did not come often when
the women worked aloﬁe. Respondent's witnesses stated that
Eddie came every day, that Jackie did not always take her
own row, and that she checked the women's work. Rosalia
Gandorilla is married to Salvador. Victor Chavez, who
worked with the women's crew during one period because he
was older and was unable to do strenuous wofk, said Jackie
acted like a foreman; calling the breaks and telling the
workers what rows to take. Respondenf's witnesses contended
that breaks were always at the same time and that any worker
who had a wétch or a radio was liable to anﬁounce_the time.

Chavez was no longer a Canata employee at the time of the



-29-
hearing. Jose Antonio also testified that Jackie acted iike
a foreman when the women worked alone. Jackie was apparently
a very fast worker and often helped other less skilled
employees,

Vicfor Chavez also testified that Eddie had told him
when he was assigned to work with the women that Jackie
would give him instructions.- He related further that at an
earlier time Eddie had been talking with him generally about
his youth and other subjects and told him that it was his
practice to have Jackie supervisé the womenlwhen they-'
workad alone.

Juan Cervantes also testified that on January 1981 he
went to the ranch to deliver identification cards for the
medical plaﬁ to several workers. He approached two of the
women workers and asked who fhe foreman was and they pointed
to Jackie. He asked Jackie if she was in charge of the
crew, and she said she was. He then explained that'he
needed the ID cards filled out, and she said she would take
care of it, and he left the cards with her.

Jackie had worked with Canata since 1977. Several
months after she began working she was asked to prepare the
payroll each week from her father's récord cf hours. She
has done this ever since. At first she received a bonus
for this work; subsequently she has received an hourly wage

higher than that of the rest of the work force. The wages
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at the time of the hearing were as follows:

Eddie -- $4.75

Larry =-- $4.75

Juén Munoz -- $4.70

Jackie -- $4.65
Fieldworkers -- $4.4525
On certain occasions the Qorkers were paid by the row, and
Jackie received more per row than the others. This extra
pay is not provided for by the contract.

Tn addition to this extra pay, Jackie received her
wage for the time spent preparing the payroll, which amounted
to about one hour per week, and she kept track of this time.
In the first year, she spent less time -- about 2-3 hours
total during a 3-4 month season.

There were occasions on which Jackie did not rely on
Eddie's bqok for the number of hours worked, but supplied
the information herself. Sometimes her record-keeping
responéibilities might éontinue for an entire week. Jackie
stated that usually when the women worked alone she was the
one who recorded the number of hours worked.

Jackie recorded the seven hours for which the workers
were all creditéd on the day of the September ¢ workers'
meeting; she did this on her own without being told to do

so. She was asked if she recorded hours herself on other

25. G.C. Ex. 6. In January 1981, the wages were: Eddie,
54.40; Larry, . $4.40; Juan, $4.35; Jackie, $4.30; Others, $4.10.



_31_
occasions, and she replied that she did if shé knew how many
hours had been worked. Trini Sapien confirmed that Jackie
kept track of the hours.

Jackie stated that she also kept count of the cards
used to calculate the piece rate during those periods when
the women were not working on an hourly basis. In these
periods, she kept the records for a week at a time before
she turned them over.

Only Jackie and Eddie had received Christmas bonuses,
Eddie received a bonus each year. Jackie'received $l25lin
1980, but nothing in 1981. Nick testified that he paid the
bonus in 1980 because Jackie had not been working but still
did the payroll and did not get paid for it. After examining
records demonstrating that Jackie worked in 1980, he
corrected this testimonv. The payroll reflected a scratched-
out entry of a bonus for 1981; Canata testified he changed
his mind about giving her a'bonus because he felt the higher
wage adequately compensated her for keeping the payroll.
Eddie's bonus for 1981 was not reflected in the payroll and
was paid in cash according to Canata; he said no other pay-
ments were ever made that were not reflected in the records.

Nick kept a diary in which he made notes of work to
be done and fregquently made references to "Jackie +" a num-
ber and "Ed +" a number, indicating the number of workers
with Jackie and Eddie. He denied that he considered Jackie
' to have a crew undarherdirection, Eddie's time record

book lists Eddie and Jackie on the first lines of each
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page before the names of any other workers; the payroll does

the same.

“Juan Munozl

Juan Munoz previously drove a tractor for Canata, but
due to an illness was no longer able to do so. As a tractor
driﬁer, he had earned a wage higher than that of the field-
Wérkers. After he became ill, Nick said he had kept him on
at his prior wage out of sympathy, and because Juan was his
second oldest employee. He continued to do.some work that
was différent,from that of the other workers iﬁcluding irri-
gation and "swapping," or carrying the harvested grapes to
cold storage.

Juan had his own separate time card and often kept
his own time as did Lérry Nachor and Max Macias. These three
were also on a different payroll when he kept_him‘on at the
tractor driver's salary even after he became ill. Max and
Larry are not covered by the contract, while Juan is a
member of the regular crew. Sometimes Nick kept time for
the three. Eddie also sometimes kept a record of Juan's
work with the rest of the crew even though separate recdrds
weée kept. According to Jackie, Juan appareﬁtly had the
power to tell her whether he wished to be listed on the
payroll with the rest of the crew or separately. Eddie
never kept records of Larry's or Max's time. Juan was paid
$4.70 at the time of the'hearing, the same as Larry. There
was testimony that he was known to boast about earning more

than the other workers. There was also testimony from. Jose
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Antonio that Munoz pressured beople at work by watching them,
reporting on them to Eddie, and complaining when they took
too long getting a drink of water.

Muncz was guite defensive during the hearing and, on
being pressed with respect to exactly where and when he and
Jackie had planned what they were éoing to say at the meeting
with the workers, indicated he felt as if he were being
scolded. At another point during his testimony Munoz was
laughing, and it was necessary to reprimand him.26 His
generzal manner was very nervous, and he manifested a very
arrogant demeanor. He was also evasive about his knowledge
of the decertification petition procedure at'the outset of

the campaign.27

ITII. Discussion of the Issues and Conclusions

A. Accountability of the Employer for the Actions of Jackie
Lopez and Juan Munoz

An agriculturél.employer will be held accountable in
an Unfair Labor Practice proceeding for the actions of his
employees if the employees are acting on his behalf or their
conduct is subsequently ratified,.or if they may reasconably
be believed by other employees to be acting for the employer
or in his interests. These "quasi—agency“'principles have

been recently articulated in Vista Verde Farms v. ALRB,

supra.

26. R.T. VIIT:7.

27. R.T. VII:68-77.
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[Ulnder the ALRA, as under the National Labor
Relations Act (NLRA)} upon which the California Act
was in large measure modeled, an employer may be
held responsible for unfair labor practice purposes
for any improperly coercive actions which

employees may reasonably believe were either engaged
in on the employer's behalf or reflect the employer’s
policy. Thus, even when it is not shown that an
employer actually directed, authorized, or ratified
the improper conduct, an employer who gains the
illicit benefit of such coercive conduct may be
subjected to appropriate unfair labor practice
sanctions in order to protect the workers' rights
and in order to deter similar coercive conduct in
the future. 29 Cal. 3rd at 312.

The Court made it clear that the employer may be as responsi-
ble for the acts of nonsupervisory personnel as its recog-

nized supervisors. Traditional doctrines of agency and

respondeat superior are not controlling, nor is agency for l
the Act's purposes dependeht upon prior authorization or
suﬁsequent ratification. Lab. C. §1l165.4.

Employer responsibility is viewed from the employees’
perspective, and turns on whether the employees have Jjust
cause to believe the agent was acting for and on behalf of
| manaéement. An altérnatiﬁe test is whether the employer
has gained an improper benefit from the misconduct and
realistically has the ability to prevent a repetition or
remove the conseguences of the actions to the employees'
right of self-organization. The employer may free himself
from the consequences of such actions impliedly taken on
his behalf by publicly repudiating the improper conduct
and taking steps to prevent repetition; or he may escape
liability far sporadic misconduct if the inference may -not

fairly be drawn that the misconduct was authorized by him.
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"In Columbia Building Materials, Inc. 239 NLRB 1342,

106 LRRN 1182 (1979), Enf'd, 106 LRRN 3076 (9th Cir. 1980},
an employee who was the son of the plant manager circulated

a decertification petition. He was paid more than other
employees,.did not punch the timeclock, was responsible for
the parts inventory, conferred with salesmen, initialled

time cards in the manager's absence, and relayed instruﬁtions
from his father to the employees. He circulated the petition
during working hours and took a day off to file the petition.
The Board held that the employees reasonably consideréd him
in charge in his father's absence and could reasonably
assume that the petition was sponsored by the employér.- See

‘also Primrose Super Market of Salem, Inc. 171 NLRB 1028 69

LREN 1352 (1968); Superior Farming Co., 7 ALRB Wo. 39 (1981).

The evidence concerning the relationship of Lopez and
Munoz to the Employer here is more than sufficient to estab-
lish the reguisite agency under the guideline of the fore-
going cases. For example, I find no reason to discredit
the testimony of General Counsel's witness Victor Chavez
that Eddie Nachor, Respondent’s foreman, told him on two
occasions that Jackie was exerciéing a supervisorial role.
Chavez was a credible witness; he was no longer an employee
of the ranch at the time of the hearing and he was not
successfully discredited. His téstimony concerning Eddie's
statements was not contradicted: Nor was Juan Cervantes'
testimony that Jackie held herself out to him as being the

person in charge of the women's crew.
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Jackie's role in keeping records of the work,
especially when she acquired this information on her own and
was not told wﬁat entries to make, togethef with the higher
wages she received, certainly provided the other workers a
reasonable basis for believing she held a special status with
the Employer. Her wages wefe closer to the foreman's than
to the workers'. The testimony that her added pay for doing
the payroll was based on her hourly work in the fields made
no éense. Extra pay alone for her record-keeping activity
would be credible, but the fact that she received compensa-
tion for the hours she worked and that all of her tiﬁe was
compensated at a higher rate than the other workers is
evidence of special status. This, combined with the fact
that she is the foreman's déugﬁter, and her activity in
leading the decertification effort, which the employees knew
that Respondent supported, at least created‘the impression
that she was acting as a conduit for the Employer.

Moreover, the fact that the records show Jackie wasl
paid for her time in traveling to the Board on two occasions
to file the decertification petition is damaging to Respon-
dent's case. |

Canata's testimony regardinq Jackie's Christmas honus
was suspect, especially since the payroll records could no
longer be deémed authoritative once he had admitted that
‘BEddie's 1981 Christmas bonus was not reflected in them.
However, 1t is not necessary to make a finding as to this

testimony. I do find that Jackie was compensated beyond
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the contractual rate because of her special status and not
solely because of her efforts at keeping the payfgll.

Beyond this, Jackie was clearly the leader of the
decertification effort, and was the individual who conductedA
all of the dealings with the Board in filing the decertifi-
cation petition.‘

Munoz, likewise, must be held to appear to have been
acting on the Employer'é behalf. His wages were alsc out of
proportion to the work he did, and he let the other workers
know he was paid more than they were. He was permitted to
keep track of his own hours, and his pay was recorded with
that of two workers not.included in the bargaining unit
rather than with the crew he was a part of. His wages were
only slightly less than those of Eddie, his father-in-law,
and higher than Jackie's.

Juan held himself out as actiné for Nick beginning at
the September 9 meeting, and also appeared to be privy to
special information from management. I credit the testimony
that he told some workers that Nick had been to Eddie's the
night before the meeting, without finding that such a visit
actually occurred or that, if it did, it represented a direct
instigation of the decertification campaign by Respondent.
The statément created the impression that Canata was behind
the decertification effort.

At the meeting, Juan and Jackie announced both the
Labor Day pay and that the workers would be paid for the

meeting -~ information which certainly seemed to place the
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two of them privy to the inner circle of management. They
virtually offered the workeﬁs the company's medical plan,
which was widely felt to be preferable to the Union's, and
though they did not promise such a plan if the decertifica-
tion were unsuccessful, that was the implication of their
remarks. Either Juan or Jackie presented the Employer's
side of the wage dispute with the Union, and backed it up
with a plea to recognize the farm's small size as justifi-
cation for a lower wage than the Union was demanding.
Respondent's own witness, Sally Nachor, confirmed the General
Counsel's witnesses' version of these events. If it were
true that Nick could afford to-pay only $4.45 an hour,
Jackie and Juan could not-have;known this without being
privy to the negotiations or hgving been told by management;
in any event, these statements gave the appearanﬁe of such
a connection. Juan's threat when Manuel Quiroz did not
raise his hand at the meeting alone could support a finding
that Lopez ap?eared to be acting on the Employer's behalf.

Juan's subsequent actions continued the pattern. on
three occasions he reacted with great vehemence when others
contended that Eddie had been present at the meeting. This
occurred in the incident with Cervantes and the later threat
to Jose Antonio, based on Gandorilla's testimony to this
effect. unoz was gquite aware of the consequences of par-
ticipation in the decertification efforﬁkﬁrthe foreman,
although he claimed he was not familiar with the decertifi-

cation procedures and had not talked to Eddie or Nick about



them. His badgering of Salvador Gandorilla during the cam-
paign, especially his statements that he knew how everydne
was voting and would know Salvador's ﬁote, certainly implied
close company ties. Juan's threat to Quiroz when collecting
signatures carried a similar message, and all his threats
broadcast a clear message that management would punish those
who voted against it.

The foregoing actions were violations of the Act.28

I find it difficult to credit any of Munoz' testimony,
as his demeanor failed.to create an impression of veracity.
He was evasive and contradictory, and maintained he remem-
bered so little of events he could scaréely have forgotten.
that he did not create a favorable impression. On maﬁy
issues he éontradicted Respondent's other witnesses, including
Jackie. He conceded that he felt very strongly about the
decertification, and this I find completely convincing; it
convinces me, alsoc, of his bias in favor of the Employer.
The extent of his questionablé testimony casts doubt upon
the whole of the Employer'é case.

Respéndent correctly points out that the Employer may

escape the consequences of sporadic, unauthorized emplovee

misconduct if, according to Vista Verde, it has demonstrated

28. 1In light of my ruliing that sufficient agency was shown
as to Juan, his out-of-court statements are admissible.
They are not hearsay because they are attributable to Res-
pondent. In addition, they tend to show the state of mind
of the worker spoken to, and were offered in part for that
purpose. See General Counsel's Brief, p. 7 n. 3. R.T. XIII:
26-27. '
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over a period of time that it will respect the employees'
rights and repudiates any improper conduct. Unlike the

situation in Nish Noroian Farms 8 ALRB No. 25 1982, where

the emplovees could not reaéonably have assumed that the
improper actions were authorized by the employer, here.Lopez
and Munoz were offered benefits which could only have been
seen as coming. from Respondent. There has been no repudia-
tion of these acts or statements, even of Munoz' threat to
Cervantes, which Canata knew about because it was charged

as a ULP. Respondent's own:conduct in the course of the
decertification campaign, inc¢luding the payment for the
Labor Day holiday and other inducements that were offered,
as well as other actions discussed below, destrbys his

eligibility for the Vista Verde exception. The fact that

Respondent has no prior history of ULP charges is irrelevant

in the light of the other evidence.

B. Superviscorial Status of Lopez and Munoz

The Employer is liable, of course, if actual super-
visorial status can be shown on either Jackie's or Juan's
part, since I have fcundlthat their actions, if attributed
to the Employer, are sufficient to constitute unfair labor
practices.

Perry's Plants, Inc. 5 ALEB No. 17, 1879 held that

the determining factor for finding supervisorial status is
not the percentage of time the power is exercised but the

exercise of any power specified in the Act. §1140.4(j) states
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in relevant partAthat "the term 'supervisor' means any indi—
vidual having the authority, in the interest of the employer,
to ... éssign,... or disciéline other employees, or ‘the
responsibility to direct them,... if ... the exercise of
such authofity ... requires the use of independent judgment."
A higher rate of pay, direction of other employees'
efforts, reporting employees who do not do good work,
and possession of greater skill than other employees
are factors which support a finding of supervisorial
status. 5 ALRB No. 17 at p. 37.
Secondary indicia are to be considered in borderline cases:
whether the individual is considered a supervisor by ofher
workers, attends management meetings, or is required to use
discretion in the direction of other workers. Other factors
include the relative earnings of the individual and other
employees, the power to assign and direct work, the authority

to validate time cards and reporting to management regarding

the guality of production. See also Rod MclLellan Co. 4 ALRB-

No. 22 1978.
Other cases found no sufficient showing of supervi-

sorial status: e.g. Jasmine Vineyvards Inc. 3 ALRB No. 74

1977; Yoder Bros. Inc. 2 ALRB No. 4 1976; Miranda Mushroom

Farm, Inc. 6 ALRB No. 22 1980, review denied (1981); Dairy

Fresh Products 2 ALRB No. 55 1976; Anton Caratan and Sons

4 ALRB No. 103 1978.

The evidence as to Jackie is borderline, even under
the subsidiary tests above. Jackie was considered a super-
visor by others, she earned more than.they did, she had the

power to assign and diresct work, she kept track of the others’
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work on many 6ccasions, she had greater skill than most of
the other workers and sometimes supervised rather than work-
ing on a row of vines herself. On the 6ther haﬁd} her
écfivities requiredrthe use of little independent judgment,
and this appears to be the key criterion under the statute.
‘Although I find the testimony of Chavez and Cervantes, con-
firmed by many of the General Counsei's other witnesses,
convincing, it is not sufficient to establish Lopez as a
supervisor since she did not sufficiently perform the acts
designated in the statute.

The evidence as to Munoz is also borderline, and in
his case, likewise, I find that the evidence'qf supervisorial
authority is insufficient. He had no actual supervisorial
responsibilities, and while some ofrhis actions during the
decertification campaign may have served the Employer's
interests, there was insufficient evidence of the requisite
authority or ratification neceséary for a showing of super-
visorial status. However, as indicated, the same evidence

does support a finding of agency under the Vista Verde test.

C. Unlawful Assistance to the Decertification Effort by
Respondent

The Employer is prohibited from offering assistance
to a decertification campaign which substantially interferes
with the workers' full exercise of their rights to self-

organization, and an election will be set aside where this

has occurred. Hansen Farms 2 ALRB No. 61 1876 establishes
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an economic realities test: the realistic impaéts of the
employer's offers of benefits are measured rather than the
literal limits of the offer. Benefits actually granted are
evaluated ideﬁtically to those made cohtingent on the result
of an election. Changes in benefits 'which occur during
election campaigns are to be viewed with suspicion. Telling
employees explicitly they will enjoy better terms and con-
ditions of employment without the union for the purpose of
encouraging them to abandon the union is improper. Columbia

Materials, Inc., supra. An implied offer of benefits is

equally objectionable. Perry's Plants Inc., supra.

(1) The Payment for Labor Day

Respondent concedes that the payment of wages fof the
Labér Day holiday is a major issue in the case. Canata's
explanation that he believed Labor Day was a paid holiday
did not ring true. It is not likely that an employer who
has only two paid holidays in his contract and has operated
under the contract for two years would pay ou£ money he was
not required td pay. It was not a casual mattef, especially
as he admitted that the Union had been very concerned about
the subject when the contract was nertiéted.

Respondent has taken the position that even if it was
improper, no sanctions should result from the péyment
because the workers did not understand its impact (see

D'Arrigo Bros. of California, 3 ALRB No. 37 1977; Molera

Agricultural Group, 1 ALRBE No. 4 1975), and his witnesses
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so stated. But it is just as unlikely that the workers would
be unable to remember whether they were paid in previous
'years as it is unlikély tﬁat Canata would forget. People who
work for $4.45.per hour are not mindless about their wages.
I credit the testimony of the General Counsel's witnesses
here. Further, the fact that Ken Schroeder explained to one
of the ﬁorkers the impact of the payment, and that worker
talked to others about it, which evidence was not rebutted,
was sufficient to undermine Respondent's position. 1If, as
Sally Nachor testified, workers received news of the payment
‘happily, it must have been because it‘was.unexpected. Even
Munoz admitted it was a surprise to him.

The payment probably had a significant impact on the
election. A reasonable interpretation of the action is that
although the Union had’ﬁeen unable to obtain this benefit
for the workers, the Employer was generous and the workers
could expect other such generosities if they decertified
the Union. 8Since, contrary to Respondent's position, many
workers were aware of the significance of the Employer's

acfion, the election was tainted.

{2) The Pay Raise

Here, too, a significant economic inducement was
offered to the workers in the critical period before the
election. Respondent admitted that the wage increase was
offered to improve the workers' opinion of- him: he saié

in one of his speeches that it was "evidence of his
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fairness." Although the increase was made unconditionally,

this is irrelevant under the case law. Hansen Farms, sSupra.

Because of its timing, the Employer's action is also to be
viewed askance. Id. No persuasive reason why the announce-
ment could not have been delayed a week or two until after

the election was offered. Cf. Prohoroff Poultry Farms,

3 ALRB No. 87 1977, remanded 107 Cal. 3rd 622, 167 R 191;

McAnally Enterprises Inc. 3 ALRB No. 82 1977. The implica—.

tion, again, is that benefits come from the employer and not
the union, especially in that thé workers were not told that
the Union had been pressing for a higher wage ﬁhich the
Employer refused. Increasing the hourly while refusing to
come to an overall agreement with the Union could only have .
been intended to deprive the Union of any crédit for obtain-

ing the increase.

(3) The Medical Plan

Here the offer was conditional, according to Respon-
dent's testimony, but the implication was quite obvious:
vote for the company and we will provide you with better
medical coverage than the Union has given you. >Here the
impression that the benefits were conditional on the workers'
vote was emphasized by Canata's deliberate vagueness on the
subject. The difference between the company plan and the
Union's was known to all. Again, the Employer chose not to
disﬁuss with the workers the fact that the Union also wanted

a better plan and that he had refused to agree to it -- the
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only possible purpose being to enhance his own image in the
workers' eyes at the expenée of the Union's, and thereby to
influence the election.
Respondent cites the Employer's right of free speech
as provided in Lab. C. §1155, but the code provision does
not sanction speech which contains a "promise of benefit."

Oshita, Inc. 3 ALRB No. 10 1977.° The free speech provision

is especially irrelevant if the offer of the improved
medical coverage was made unconditionally. 1In fact, it was
the testimony of Juan Cervantes and the Respondent's witness,
Saily Nachor, that such was the case. .An unceonditional

effort would amount to an explicit bribe. In Nish . Noroian,

supra, cited by Respondent, promise of an improved medical
plan made by an employee was found insufficient because the
employee did not say the employer had made the offer. Here

the Employer made the offer himself.

(4) Payment for the September 9 Meeting

As indicated in the factuwal discussion, the evidence
on this subject was somewhat uncertain. Two witnesses
stated that the workers were told they were being paid for
the meeting. They were paid for seven hours, and Jackie
made the decision to do this on her own.

I find that the evidence on this issue is insufficient

to establish a wviclation of the Act.
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D. Other Unlawful Assistance to the Decertification Effort

It was charged that Respondent's meetings with his
employées were captive audience meetings. 'Althdugh there
Was undoubtedly considerable pressure on the workers to
attend the meetings and they were not told attendance was
optional, I did not find enough evidence to establish a
violation in this respect. Respondent did have the right to

communicate his views on the election to the employees.

Oshita Inc., supra. The improper conduct at the meetings
already discussed is another matter. Respondent also'ﬁsed
the reversal of the "blocking" order to his advantage,
distorting the Union's role by claiming it was trying to
prevent the workers from expressing themselves. His sﬁate~
ments that their wége deductions were going to pay the
organizers' salaries rather than for medical care, implied
that they were getting less with the Union than they would
without it and was a distortion.

The interrogation of the workers at the September 9
meeting as to their views on decertification is attributable
to the Employver via the agency of Munoz and Lopez. The
demand for a show of hands in the context of the meeting was
coercive, especially if the testimony concerning the threat
to Manuel Quiroz and the order to Salvador Gandorilla to

raise his hand all the way is credited.
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E. Canata's Knowledge Concerning the Decertification Effort

Although Respondent's witnesses made a concerted
effort to present the Employer as ignorant of any knowledge
of the decertification campaign until it was under way, I
have difficulty believing many of their statements. It is
particularly difficult to credit the testimony by Francesr
Nachor, thét although she discussed decertification with |
Jackie and Juan, she never spoke to Eddie (her huéband)-about
it. It was maintained by these witnesses that decertification
was never discussed with Nick, and Nick, although he was
familiar with the decertification procedure and the faét that
‘the Employer could not be involved in its initiation,
insisted that he told no one of this rule. Jackie and Juan
denied that they were talked to about the legal framework
of decertificatidn, yet somehow they knew not to dispuss the
matter with Nick or Eddie. Sally Nachor testified that
Jackie told her the decertification attempt could not be
mentioned to Nick or Eddie. Yet it is completely illogical
that these people would not have done so -- unless they had
been told that they were notlsupposed to. |

Cénata maintained he heard nothing about the petition
. until it was filed. But he contradicted himself and also
testified that he first heard about it when Cervantes and
. Schroeder came to the ranch on September 11. Certainly that
was the latest date on which he could have learned about it.

He also stated he was unaware of the difficulties Jackie
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had in filing the petitions; yet Noreen Canata directly
impeached this testimony with her explanation of the phone
call from Jackie and her later conversation with Nick about
it on September 11, when he madg clear he was aware of the
difficulties and the employees' need to oﬁtain a new list
of sigﬁatures. Jackie also learned from Nick that the con-
tract was in its last year, prior to writing this on the
petition form which she filed on September 16.

Munoz' behavior in the several incidents involving
threats is also instructivé. Clearly he felt strongly
about the decertification and his identification with the
Employer, who had taken good care of him by continuing his -
higher wages even when he could no longer work as a tractor.
driver. He was sufficiently committed to the decertificatipn
and sufficiently aware of the need to conceal Nick and
Eddie's involvement that he threatened the Union organizer
on September 11, and the Gandorilla brothers during the
hearing, when anyone dared to suggest that Eddie had been
present at the workers' meeting of September 9. Clearly,
Nick knew of the Cervantes incident when the complaint
chérging it was served on him on September 11.

Nick maintained thét his contacts with the Southcentral
Committee and his attorneys did not begin until Septembef lg,
but since, by his own admission, he knew of the petition by
September 11 (the organizers' first visit to the ranch), and

probably, according to Noreen's testimony, on September 10



-50~

or early on September 11, when he talked to Jackie about her
problems at the Board off?ce, he was apparently concealing
‘the full extent of the Committeefé‘role. The evidence of a‘
flurry of telephone acﬁivity between Canata and the Committee
and the attorneys beginning on September 10 referred to in
Canata's testimony was suspiciocus. The Committee's role did
not appear to have been as innocent as Canata maintained, and
ﬁhe pattern of activity on a series of Committee ranches
suggests a larger role than was admitted. Nick's conceal-
ment at first of his knowledge of ﬁhe Radovich election'
creates further guestions about this subject. The fact that
two legislators contacted by Ed Thomas sent a telegram to
the Board before the petition filing date, in conjunction
with the other evidence mentioned, establishes quite con-
vinecingly that Cahata knew about decertification and com~-
municated about it to the Committee ﬁrior to September 16.
While this was sufficient to undermine his credibility, the
evidence on this point alone is insufficient to establish
the kind of conspiratorial action thét was éuggested by the
General Counsel.

These facts, combined with the general evasiveness
and vaéueness of Canata's statements, undermined all of the
testimony he gave. He attempted to conceal the fact that
the Committee was paying his legal expenses. He was vague
about the content and timing of telephone.conversationé‘with
the Southcentral Committee and was embarrassed by the intro-

duction of evidence by Ed Thomas, chairman of the Committee,
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that he informed the members about the Radovich election on
September 8.

The evidénce-concerning Munoz' statement on the day of
the first meeting, that Nick had been at Eddie's‘the night
before, was insufficient to establish that this occurred or
that it reflected employer instigation of the petition
campaign. The evidence concerning Eddie's presence at the
meeting was also borderline, and I find it was sufficiently
inconclusive to establish his presence there. MNevertheless,
Eddie's tesfimony was also evasive, in particular his testi-
mony that he did not know about the meeting or even the
election. His demeanor did not inspire confidence in his
credibility, particularly on the subject of whether his son
Danny had really worked for the company for the period'
indicated in the book or whether a falsification of those
records had occurred.

Circumstantial evidence is sufficient to establish a
violation of the Employer's duty not to assist a decertifi-

cation effort. Abatti Farms, Inc., 7 ALRB No. 36 1981.

The foregoing evidence sufficiently establishes knowledge of
the decertification effort on £he part of Respondent, but
knoﬁledge alone is not a violation of the statute. Id.
Respondent's witnesses need not have denied any knowledge

on Nick's part, since such knowledge alone would not have
been a violation. Even the employer telling an employee:
about the decertif?cation procedure is not unlawful. Id.

The General Counsel's Brief characterizes the testimony of
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Respondent's witnesses as a "strong and strange effort to
conceal any contact no matter how innocent,” General Counsel's
Brief p. 24, and I do not aisagree.29

As Abatti Farms, Inc. points out, the questions of

unlawful employer assistance and unlawful employer instiga-
tion are separate concepts. Abatti found that the evidence
before the Board there was insufficient to establish insti-
gation, but that a case of unlawful assistance had been
proven, and I find the same to be trﬁe'here. Canata illegally
assisted the decertification effort through all of the
activities discussed above.

I £find that the testimony of Nick Canata, Eddie
Nachor, and Juan Muncz is impeached by their bias, which
was adequately estabhlished. I further find that the pattern
of iﬂentity in the testimony of Respondent's other witnesses
is based on an agreement, or at least an awareﬁess, among
the members of the Nachor family, that their tesﬁimony should
conceal Nick's and Eddie's early knowledge of and involve-
ment in the decértification‘campaign. As the testimony made
clear, the family is a close one and is closely allied with
the Employer. Eight family members are part of the regular
crew, and two,.Eddie and Larry, hold some spécial status.

Most of the workers who have been with Respondent the

29. One of the strangest instances was Frances Nachor's
testimony that although Quiroz and Gandorilla did net at
first raise their hands during the meeting,: they changed -
their minds and raised their hands three or four minutes
later, even though no one said anything to them.
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longest are members of the family. Many of them live
together. This identity of.interests between the family and
Respondent further undermined their testimony. ﬁnder these
circumstanges, tesfimcny by a witness of Respondent that
supports the General Counsel's position should be given
special weight. Such was the case with some of the testimony
of Sally Nachor, mentioned above.. She admitted that‘she was
a strong supporter of decertification, so her bias for the
Employer further enhances the believability of statements
made against his interest.

On the other hand, no actual bias was demonstrated on
the part of General Counsel's witnesses. It was not even
established that any of them were strong supporters of the
Union, although that inference might be drawn from‘their
testimony.

Respondent's attorneys interviewed all of the worker
witnesses prior to the hearing. Salvador Gandorilla's tes-
timony that he did not recall telling the attorneys that
Juan Cervantes had made statements about Respondent's
intention to replace Mexican with Filipino workers was
impeached with his signed statement that Cervantes had made
the remarks. This statement did not significantly under-
mine his credibiliﬁy. In reality, the fact that he gave
this statement in the first place supports his impartiality;
also, he told the attorneys he did not believe that Canata

was involved in the decertification. He was a credible
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witness in all otherkrespects. Victor ChaveZ was the only
othertlftﬁe General Counsel's witnesses who was impeached.
He denied to company attorneys that he knew he ﬁas being
paid for Labor Day, but this was untrue. He testified that
he told them he did not know he was being paid because he
was af;aid for his job, having had difficulties in the past
obtaining eﬁployment when he was involved in Union matters.
I f£find this explanation guite reasonable.30 None of the
General Counsel's other witnesses was significantly impeached,
although Avelina Coronel was nervous and her testimohy was
somewhat weak in places. I find their testimony convincing,
taken as a whole. |

For 211 of the foregoing reasons, I find that the
employees' free exercise of their rights in the decertifica-
tion election was substantially impaired by the actions of
Respondent and his agents, and I hold that the election
results must be set aside and the decertification petition
dismissed. While there is a statutory presumption supportihg
the validity of an election, Lab C. §1156.3(c); California

Lettuce Co. 5 ALRB No. 25 1979; Superior Farming Co. 3 ALRB

No. 35 1977, that presumption must give way, where, as here,
General Counsel and the Union have established by a pfepbn—
derance of the evidence that the workers were unable to

exercise an uncoerced choice. D'Arrigo Bros. of California,

supra.

30. He also requested that he not be reguired to name his
current employer because of these fears.
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F. Surveillance and Denial of Access

The allegation of surveillance and unlawful denial of
access was not sufficiently established. The Union organi-
zers were able to communicate with the workers both on Sep-
tember 11 and on many subsegquent dates. While Respondent's
conduct in following Cervantes when he was meeting with
workers on September ll'maylbe criticized, it constituted
only minimal interference, when analyzed in the light of the
evidence of the whole. If Respondent's conduct amounted to
surveillance, the consequences of.the surveillance were
negligible and did not warrant a holding that a ULP was
committed. I make no finding on wﬁether the attempt to deny
access violated the parties' contractual access clause.

- Since I have found that the election results may not
be certified, the Employer's objections to the ele&tion need
not be resolved, as they are contingent upon'the Union pre-

vailing in a certified election.31

31. I would comment, however, that the allegation that
Cervantes interfered with the Employer's right to free com-
munication during the meeting the day preceding the election
‘appears to have no more support in the record than the '
Union's allegation it was deprived of access.

As to the Respondent's objection that Cervantes inflamed
racial antagonisms on the ranch, the only evidence on the
subject consisted of R. Ex. B, Salvador Gandorilla's state-
ment offered into evidence for impeachment. The exhibit
did not constitute proper impeachment and may not therefore
be considered as substantive evidence of the facts asserted.
Nor would the statement, by itself, establish a sufficient
interference with the election to warrant the relief sought
by Respondent. ' :
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G. The Threats by Juan Munoz During the Hearing

A finding on the separate ULP charge relating to
Munoz' threat to Roberto Gandorilia does not affect the
validity of the election, as it occurred afterward. However,
the conduct was serious and must be adequately remedied to
avold future interference with the workers' organizing
activities. -

Intimidation of a witness in connection with testimony
hefore an officer of the Board is a grave matter. Juan Munoz
apparently thought he could threaten witnesses with impunity
ﬁbefore or after they testified in the hearing, and Respondent
tock inadequafe steps to prevent-a recurrence. Respondent
should have known, based on the ULP charge relating to Munoz'
threat to Cérvantes-on September 11, that Munoz needed to be
controlled. After learning of the’threat to Jose Antoﬁio
Gandorilla, Canata testified that he did not believe that
Munoz had done what was charged, as it was not "his nature."
Yet there was no testimony that Munoz denied the incident;
Canata implied that he came to beligve that Munoz had done
so, probably becéuse Bddie, who was present, confirmed the
story. That Juan wasrnot adeqﬁately disciplined for the |
second incident suggests at leést irresponsibility on Res-
pondent's part, and gives the impreésion of his condoning
Munoz' activity. bertainly no such impression can be allowed
to remain with his workforce any longer, and the Employer

must take steps to assure the workers convincingly, both of
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his neutrality on any further organizing questions and of
his determination to prevent any coercion by Munoz or other

employees.

H. Procedural Issues Related to the Election Objections

Union Objection III to the election raised the issue of
“the Employer's standing to challenge the dismissal of the
-decertification petition. Re5pohdent is correct in pointing'

out that the Board's opinion in Cattle Valley Farms and Nick

‘J. Canata Cé., supra disposes of this issue.

I also find Respondent's position well-taken with
regard to the Union's Objection V, that it was provided an
inadequate o?portunity to respond to Respondent's request

for review. No prejudice to the Union has been shown here.

IV. The Remedy

Having found that Respondent has engaged in conduct
prohibitedqby the Act, §1153(a) and (e}, I shall recommend
that he cease and desist therefrom and take certain affirma-
tive actions required. to effectuate the policies of the Act.

Because the decertificatioﬁ process has been so
fully compromised by Respondent's activities, I will recom-
mend that the results of the election not be certified.

Lab. C. §1156.3(c). Since I have found that Petitioner was
acting on behalf of the Empioyer, the petition must be dis-
missed on the basis of thé various unfair labor practices

committed. The ballots must remain impounded pursuant to
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Cal. Adm. Code §20360(c) and shall be destroyed, because
they do not reflect a free and unimpaired exercise of the
employees' rights under the Act. Té review the employee
votes would have a deleterious effect upon the future admin-
istration of the Act on the Respondent's ranch.

I shall recommend that the Empioyer, directly or
through agents, employees, or others, cease and desist from
encouraging or assisting decertification of the Union in
any way, including but not limited to:

1. Unilaterally granting, promising, or offering increased:
wages or benefits without first giving notice to and bargain-
ing in geood faith with the certifiéd bargaining representa-
tive;

2. Interroéating employees concerniﬁg their union activities
or sympathies;

3. BSurveilling union agents or employees while théy are
engaged in union activities;

4. Threatening union agents or Respondent's employees with
reprisals in connection with their protected actiwvities,
union sympathies or votes in certification or decertification
elections;

5. Interfering with, restraining, coercing, intimidating,

or physically threatening any of its employees because he

or she has testified or may testify in any prdceeding;

6. Discouraging or otherwise discriminating against employess
becausghof their union activities or sfmpathies; and |

7. In any other manner interfering with, restraining,
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coercing, intimidating, or physically thfeatening any of its
employees in the exercise of their rights guaranteed by
§§1152, 1153(a) and 1153(ei.0f the Act.

I believe sbecial measures are réquired to assure that
the lingering effects of the illegal decertification campaign
not taint future negotiations, organizing efforts, and elec-
tions‘at the Canata ranch. Certification has been extended
by Board order until the resolution of this case; otﬁerwise
the contract would have expired as of May 31, 1982. T will
recommend that the certification be extended for an additional
period of one year beyond the date of any Board review of
this decision, or of the date of this decision if no objec-
tions herétc are filed. See 8 Cal. Adm. Code §203B2(a}.

I believe it is appropriate because of the magnitude
of the improper activities and the unigue position of the
Employer of this ranch, where’over 1/3 of the ranch perscnnel
is part of the foreman's family and closely allied with
management, to allow the Union extra aécess to the employees,
and I will recommend that Respondent be required, at the
request of the Union, to pfovide it access to the employees
for one hour during regularly scheduled, paid worktime. The
Board has held that extra access may be appropriate even

where no denial of access is found. Nagata Bros. Farm 5

ALRB No. 39 1979; Jasmine Vinevards, Inc. 6 ALRB No. 17 1980.

I do not feel that the General Counsel's proposal to
grant the workers an additional holiday of their choice in

any new contract without the necessity to negotiate is
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appropriate. If, as the General Counsel points put,‘the
Employer is sufficiently disinterested in the cost_of an
additional paid holiday to have made such a éayment where
it was not required, opposition by the Employer to an
additional paid holidéy in the next contract will work
against his interests, and no such remedy is necessary.

Also, I do not believe that an award of reimbursement
to the Union for its expenses incurred during the decerti-
fication campaign as a result of the unlawful activity, as
requested by the General Counsel, would effectuate the
purposes of the Act; and this request is denied.

I recommend that Respondent be ordered to take
the following actions designéd to remedy the damage caused
by the violations:
1. Make clear to Juan Munoz that the Employer will tolerate
no vieclations of the cease and desist orders by any employee.
2. Sign the attached Notice to Empioyees embodying the -
reﬁedies ordered. After its translation by Board agents
into Spaﬁish, Tagalog, and Ilocana, Respondent shall repro-
duce sufficient copies of the Notice in each language for
all the purposes set forth K in the remedial order.
- 3. Post copies of the Notice in all appropriate lénguages
in conspicuous places on Respondent's property, including
places whefe notices to emnployees are custoﬁarily posted,
for one year, the place of posting to be determined by the
Regicnal Director. Respondenf shall take reasonable steps

to ‘insure that the notices are not altered, defaced, or
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covered with other material, and shall replace any noticés
sc altered, defaced, or covered. |
4., Mail a notice, containing the terms of the Board's order,-
in writing, to the last home address of all 1981 employees.
5. Provide a copy of the Notice to éach employee hired by
Respondent during the twelve-month period following the
remedial order;
6. Arrange for Board agents or representatives of Respondent
to distribute and read the Notice in all appropriate languages
to its employees assembled on Respondent's time and property,
at times and places to be determined by the Regional Director.
Following the reading, Board agents shall be given the oppor-
tunity, outside the presence of supervisors and management,
to answer any guestions the employees méy have concerning
the Notice or the emplovee rights under the Act. The Regional
Director shall determine a reascnable rate of compensation to
be paid by Respondent to all nonvhouriy wage employees to
coméensate them for time lost at this reading andxthe
guestion-and-answer period. B
7. Make periodic reports to the Regional Director, notify-
ing him in writing what steps he has taken to comply with
the Order.

Upon the basis of the entire record, the findings of
fact and conclusions of law, and pursuant to §1160.3 of the

Act, I hereby issue the following recommended:
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ORDER

Respondent, Nick J. Canata;-his officeré! agents,
successors and assigns, shall:
1. Cease and desist from;

A. Unilaterally granting, promising, or offering in-
creased wages or benefits without first giving notice to and
bargaining in good faith with the certified bérdaining repre-
sentative;

BE. Interrogating employees concerning their union
activities or sympathies;

C. Surveilling union agents or employees while they
are engaged in unicn activities;

D. Threatening union agenté or Respondent's employees
with reprisals in connection.wifh their protected ‘activities,
union sympathies or votes in certification or decertification
elections;

E. Interfering with, restraining, coercing, intimidating,
or physically threatening any of its eﬁployees because he or
she has testified or may testify in any pfoceeding;

F. Discouraging or otherwise discriminating against
employees because of their union activities or sympathies;
and

. G. In any other manner inteffering with, restraining,
coercing, intimidating, or physically threatening any 65
its employees in the exercise of their rights guarénéeed by

§§1152, 1153(a) and 1153(e) of the Act.
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2. Take the following affirmative actions which are neces-
sary to effectuate the policies of the Act:

~A. Grant fhe U.F.W., at its reguest, access to Respon-
dent's employees for cne hour during regularly scheduled
work time on Respondent's premises, the employees to be paid
their regular wage during said period, at a time to be
determined by the Regional Director after conferring with
the Employer and the U.F.W.

B. Make clear to Juan Munoz that the Employer will
tolerate no.violations of the cease and desist order by any
employee.

‘C. Sign the attached Notice to Employees embodying the
remedies ordered. After its translation by'Board agents
into Spanish, Tagalog, and Ilocéna, Respondent shall repro-
'duce sufficient copies of the Notice in each language for
all the purposes set forth in the remedial order.

D. Post copies of the Noticé in all appropriate languages
in conspicuocus places on Respondent's property, including
places where notices to employees are customarily posted,
for one year, the place of posting to be determined by the
Regional Director. Respondent shall take reasonable steps
to insure that the notices are not altered, defaced, or
covered with other material,land shall replace any notices
so altered, defaced, or covered.

E. Mail a notice,.containing the terms of the Board's
. order, in writihg,‘to the last home address oﬁ ail 1981

employees.
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" F. Provide a copy of the Notice to each employee hired
by Respondent du:ing the twelve-month period following the
remedial order. .

G. Arrange for Board agents or representatives of Res-
pondent to distribute and read the Notice in all approériate
languages to its employees assembled on Respondeﬁt's time
and property, at times and places to be determined by the
Regional Director. Following the reading, Board agents
shall be given the opportunity, outside the presence of
supervisors and management, to answer any questions'the
employees may have concerning the Notice or the employee-
rights under the Act. The Regional Director shall determine
a reasonable rate of compensation to be paid by Respondent
to all non-hourly wage employees to compensate them for time
lost at this reading and the question-and-answer_period.

H. Make periodic reports to the Regional Director,
notifying him in writing what steps he has taken to comply

with the Order.

The election held on September 29, 1981, at Respon-
dent's ranch shall not be certified, and the petition in
Case No. Bl-éDw2-D is dismissed. The ballots cast at said
election and impounded pursuant to the Board's order of
September 25, 1981 shall be destroyed under the direction
of the Regional Director.

The certification of the U.F.W. is extended for a period

of one year from the date of this Opinion or the date of a
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decision by the Board upon review of this Decision, whichever
is later.
' Allegations in the Complaint not specifically found
herein as violations of the Act, including the allegatidné
in Cases No. 81—0E—201—D {refusal of access and surveillance),
B1-CE-239-D .(interrogation of witnesses), and 82-CE-2-D

(employment in violation of §1154.6) are dismissed.

DATED: July /37, 1982. > /] o
BEVERLY AXELROD
Administrative Law Officer

-
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NOTICE TO EMPLOYEES

After a trial where each side had a chance to present
its facts, the Agricultural Labor Relations Board has found
that we interfered with the right of our workers to freely
"decide if they want to retain the U.F.W. as their represen-
tative. The Board has told us to send out and post this
Notice.

We will do what the Board has ordered, and also tell
you that:

The Agricultural Labor Relations Act is a law that
gives all farmworkers these rights:

1. To organize themselves;

2. To form, join or help unions;

3. To bargain as a group and choose whom they want
to speak for them;

4. To act together with other workers to try to get
a contract or to help and protect one .another;

5. To decide not to do any of these things.

Because this is true, we promise that:

WE WILL NOT offer you any increased benefits or wages
without first discussing them with the union which represents
you.

WE WILL NOT ask you about your union activities or
sympathies.

WE WILL NOT interfere with your right to talk with

union organizers by spying on your discussions with them.
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WE WILL NOT threaten you or the union orgaﬁizers, or
‘punish you'in any way, because of your union activities or
sympathies or in order to influence your vote in any election.

WE WILL NOT interfere with you or threaten yoﬁ because
youlhave testified or may testify in any hearing under the
Aéricultural Labor Relations Act.

WE WILL allow the;union an extra hour on company time
to talk with you, for which you will be paid.

WE WILL arrange for this Notice to be read in a
meeting of employees on our time. Afterwards you will be
given the opportunity to speak to an agent of the Board
outside the presence of our supervisors. |

WE WILL post this notice in English, Spanish, Tagalog,
and Ilocano for one year and feplace copies which are damaged
or removed.

WE WILL provide a copy of this notice to all new
employees hired in the next year.

WE WILL keep the Board informed of our compliance with
its O;der.

The baliots cast at the election held on September
29, 1981, to decide whether the union should continue to
represént you will not be counted. B&All votes cast in that
election will be destroyed and no one will know how people
voted. The decertification petition filed last September
by Jackie Lopez has been dismissed. |

The union's right to represent you is reéognized and

extended for another year.
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A copy of the Board's order is available for your
inspection at its office at 627 Main Street, Delano, Califor-
nia, télephone'number (8B05) 725-5770. You may contact the

Board with any questions you may have concerning this Order.

THTIS IS5 AN OFFICIAL NOTICE OF THE AGRICULTURAL LABOR RELATIONS
BOARD.

DO NOT REMOVE OR MUTILATE.




